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Whether Mexico proposes to nationalize its commerce 
and industry is a question which suggests itself automati- 
cally after reading the text of the newly enacted Law of 
Chambers of Commerce and Industry." Certainly no 
other Mexican legislation of recent years contains greater 
potentialities for direct influence upon business in Mexico 
than the new law under which businessmen and indus- 
trialists, both nationals and foreigners, must now function 
in that country. 

Under its opening provisions, chambers of commerce 
and industry are designated as “public autonomous insti- 
tutions with juridical personality” coming under the di- 
rect control of the Secretariat of National Economy.* 
This would seem to endow them with the color of an 
official body of the executive branch of government ;* 

1 Published in the Diario OriciaL, August 26, 1941, effective throughout the 
entire country 10 days after its publication. Prior law published in the D1ario 
OriciAL, August 27, 1936, expressly revoking the law of June 12, 1908. 

2 Art. 1, Mexican Law of August 26, 1941 (Ley de las Camaras de Comercio 
y de las de Industria); also arts. 2, 5, 6, 9, 10, 13, 18, 20-22, 27, 29, 1 (trans.). 

3 In respect of the legal status of the institution under the prior law of 1936, 
two extremes were considered, a “public institution” or a “private institution.” 


A compromise status was agreed upon—“of public status” (de cardcter piiblico) 
—in order to dissipate the fear that the Chambers would be converted into 
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moreover, the domicil and jurisdiction of Mexican cham- 
bers of commerce will, in the future, be fixed by the Sec- 
retariat of National Economy, taking into consideration 
the advantages and economic importance of the place, and 
the needs of neighboring chambers.‘ 

On the other hand, the domicil of chambers of industry 
must be in the City of Mexico unless the general meeting 
of members approves some other place. Chambers of in- 
dustry are permitted to establish delegations in such parts 
of the country as are deemed desirable, after prior ap- 
proval of the Secretariat, and their jurisdiction extends to 
the entire Republic, unless the Secretariat authorizes the 
formation of industrial chambers with purely local juris- 
diction.* 

Industrial chambers are to be formed on the basis of 
special branches of industrial production. Until such 
time as industrialists of a determined branch of industry 
may be formed into chambers of industry, they may be- 
long to chambers of commerce. Industrialists of different 
branches of industry, however, are precluded from form- 
ing industrial chambers; in doubtful cases, the Secretariat 
will decide to which chamber a certain enterprise should 
belong.° 

From the date of publication of the new law, only those 
institutions duly organized according to the provisions of 
this enactment may use the names “Chamber of Com- 
merce” or “Chamber of Industries.” Any infraction of 
this rule will be punishable by a fine of from 100 to 500 
pesos imposed by the Secretariat on each one of the per- 
sons at the head of the institutions violating this provi- 
sion.’ Under prior legislation foreign chambers were 
permitted to continue their functions, although only as 


governmental agencies, but, nevertheless, without leaving the Chambers aban- 
doned to the initiative of private enterprise as had been the case with previous 
laws. See preamble (Exposicién de Motivos) to Law of August 27, 1936. 

4 Art. 2, Mexican Law of August 26, 1941. 

5 Ibid. 

6 Ibid. 

7 Art. 3, Mexican Law of August 26, 1941. 
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organizations of a private nature, with this circumstance 
added to their names,* whereas the current law is wholly 
devoid of any such exception, in fact, “foreign” chambers 
are not mentioned anywhere in its text. 

“National” chambers of commerce and chambers of in- 
dustry already existing prior to the passage of the present 
law must immediately adjust their organizations to the 
new requirements, and for this purpose should submit 
their new articles of incorporation and by-laws to the 
Secretariat for approval.’ 


OBJECTIVES OF THE NEW ORGANIZATIONS 


The newly created chambers will have for their objec- 
tives the representation of the general welfare of com- 
merce and industry within their jurisdictions, the devel- 
opment of national commerce and industry, intervention 
in the defense of the private welfare of businessmen and 
industrialists within their zones of jurisdiction, to act as 


an organ of consultation of the state for the satisfaction of 
the needs of national business or industry, to act (by 
means of a commission appointed for this purpose) as 
arbitrators in controversies arising between member busi- 
nessmen or industrialists, provided the latter have sub- 
mitted themselves to arbitration by the chamber, to dis- 
charge the duties of referee in bankruptcy in the case of 
member businessmen or industrialists, and to undertake 
such other functions as may be authorized by the present 
law or by their by-laws, as well as such functions as may 
be derived from the inherent nature of the institution.” 


COMPULSORY MEMBERSHIP 


Businessmen and industrialists who are obligated to 
make returns under schedule I of the Mexican Income 
Tax Law (this classification embraces all taxpayers who 


8 Art. 3, Mexican Law of August 27, 1936. 


® Art. 1, Transitory Articles, Mexican Law of August 26, 1941. This provi- 
sion makes no mention of any but “national” chambers. 


10 Art. 4, Mexican Law of August 26, 1941. 
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derive their incomes from commerce and industry) must 
inscribe themselves annually in the special register kept 
by the chamber or delegation within whose jurisdiction 
they operate. Members of chambers will be active or as- 
sociate and the by-laws will fix the rights and duties cor- 
responding to each group. For purposes of this provi- 
sion, the Qualifying Boards of the Federal Income Tax 
Law will communicate to the respective chambers the 
names of businessmen and industrialists appearing as tax- 
payers on their records. As a fee for inscription in the 
register, chambers will collect a quota not to exceed 500 
pesos per annum, to be fixed on the basis of the economic 
capacity of the enterprise being registered, as well as the 
bases approved by the Secretariat at the request of each 
chamber." The Secretariat will impose a fine equal to 
the inscription fee upon any businessmen or industrialists 
who, being obligated to register, fail to do so within the 
month of January of each year.” 

According to the express provisions of the new law, 
businessmen and industrialists whose names appear in the 
registers already mentioned may attend all general meet- 
ings and vote therein; they may be appointed to direc- 
torial positions or as representatives, and may make use 
of the services established by the chamber without any 
additional fee for this purpose.* On the other hand, 
those who restrict their commercial or industrial activi- 
ties, either partially or wholly, or who change their place 
or kind of business, must notify the chamber of which 
they are members. Failure to observe this requirement 
will be punishable by a fine equal to the inscription fee 
mentioned above.” 


11 Art. 5, Mexican Law of August 26, 1941. Some confusion seems to exist 
here as to the precise amount of dues which will actually be paid. 

12 Art. 6, Mexican Law of August 26, 1941. 

13 Art. 8, Mexican Law of August 26, 1941. But see infra, qualifications of 
directors. 


14 Art. 7, Mexican Law of August 26, 1941. 
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BASIS OF ORGANIZATION 


In order to organize new chambers, the application 
must be filed by a group of not less than fifty businessmen 
in the case of a chamber of commerce, and by a group of 
not less than twenty industrialists in the case of an indus- 
trial chamber. Where both groups become amalgamated 
at the time of setting themselves up as a chamber, the Sec- 
retariat will entrust the duties of organization to the 
group which, in its discretion, has the greater capacity 
for organization. In either case the application must be 
accompanied by a draft of the by-laws.” 

Other organization requirements are that there be no 
other chamber in the same place, and that the Secretariat 
approve the formation of the chamber and its by-laws. 
This approval will be forthcoming only when the pro- 
posed chamber has sufficient resources for its mainte- 
nance.'® In those places in which a chamber of commerce 
is already operating, however, a chamber of “small mer- 
chants” is permissible if approved by the Secretariat. 
This type of chamber may be composed only of such 
members as are not obligated to keep books of account- 
ing under the fiscal laws of Mexico.” 

In apparent conflict with both of the preceding para- 
graphs, Article 22 of the new law declares that at the 
request of a chamber the Secretariat will permit the ap- 
pointment of delegations “in those places which may not 
merit it” under the other requirements for organization. 
These delegations are to be composed of three business- 
men or industrialists, registered in the locality and elected 
by the general meeting of the requesting chamber. They 
will hold office for one year. One delegate will act as 
president, one as secretary and one as treasurer. The cre- 
ation of delegations of this type would appear to extend 
the arteries of the Secretariat of National Economy to 


15 Art. 9, part 1, Mexican Law of August 26, 1941. 
16 Art. 9, parts II, III, Mexican Law of August 26, 1941. 
17 Art. 10, Mexican Law of August 26, 1941. 
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the commerce and industry of the smallest hamlet in 
Mexico. 


ADMINISTRATION AND MANAGEMENT 


In general, chambers will be administered by a board 
of directors and by such organs (1. e., sections and com- 
mittees) as may be established according to the articles of 
incorporation and by-laws.** Special sections may be 
created in both chambers of commerce and industrial 
chambers,” although the general meeting of active mem- 
bers is the “supreme organ of the chambers.”*” (The lat- 
ter is true throughout the corporation law of Latin Amer- 
ica in general.) General meetings are either ordinary or 
extraordinary, that is, regular or special in our concept. 
Ordinary meetings are held annually at the time fixed in 
the by-laws, and extraordinary meetings at the request of 
the Secretariat or when called by the board of directors 
or when a petition is served upon the Secretariat by one 
third of the active members. In the last named case the 
Secretariat will call the meeting, and in any event, all 
meetings must be held at the domicil of the chamber.” 


QUALIFICATIONS OF DIRECTORS 


“The board of directors (Consejo) shall be the execu- 
tive organ of the Chamber and shall be integrated in the 
manner which the by-laws establish, precisely with mer- 
chants and industrialists of Mexican nationality by birth, 
up to eighty per cent of its members;”” the remaining 
twenty per cent may be active foreign members. ‘Thus, 
if the board is composed of ten members, eight must be 
native-born Mexican citizens, and two may be active for- 
eign members. This may ultimately raise the constitu- 

18 Art. 11, Mexican Law of August 26, 1941. 

19 Art. 12, Mexican Law of August 26, 1941. 

20 Art. 13, Mexican Law of August 26, 1941. 

21 [bid. Arts. 14-17 deal with the details of powers, calls and quorums. 

22 Apparently the way for this requirement was paved by the Law of August 
27, 1936, which provided that all chiefs of specialized departments, as well as 


the members composing the Executive Committee of the Confederation (of 
Chambers) must be native-born Mexicans (art. 29). 
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tional question of the respective rights of naturalized citi- 
zens and native-born citizens, since the Mexican Consti- 
tution does not, as a general rule, draw specific distinc- 
tions between native-born and naturalized citizens except 
for high political office.” 

Directors hold office for two years. Half of their num- 
ber, determined as those elected “with an uneven number” 
is subject to reélection at the end of the first year. Those 
who are retired may not succeed themselves.“ 

The Secretariat has the power, under an express pro- 
vision of the new law, to appoint a representative in each 
chamber,” who automatically becomes a member of the 
board of directors “with voice but without vote.” Also, 
a minority which represents 20 per cent of the active 
members of a chamber has the right to appoint one or 
more members of the board, according to the provisions 
of the by-laws.” 


DIFFICULTIES IN THE SELECTION OF DIRECTORS 


Unquestionably numerous possibilities for confusion 
exist by reason of the personal qualifications of directors 
of the newly reorganized chambers of commerce and in- 
dustry. Take, for example, the supposititious board of ten 
members mentioned above. ‘There are four plausible 
sources from which two of its members may be drawn. 
Since eight of them must be native-born Mexican citizens 
(presumably elected by the active members of the cham- 
ber), the two remaining would, of necessity, be selected 


23 To be a Mexican Deputy one must be a native-born Mexican (art. 55, 
Const., 1917) ; Senator; art. 58; President, art. 82: Minister of the Supreme 
Court of Justice, art. 95. See also art. 32. Art. 35 recites only the following 
prerogatives of the Mexican citizen: To vote, to be voted for at a popular 
election if he has the proper qualifications, to associate for political purposes, 
to take up arms in defense of the country, and to exercise the right of petition. 
Brazil, however, has not hesitated to restrict the practice of the liberal pro- 
fessions to natural born or naturalized citizens who have done their military 
service in Brazil. Art. 150, Brazilian Const., 1937 

24Art. 18, Mexican Law of August 26, 1941. 

25 Practically the same power existed under the previous law (art. 30, Law 
of August 27, 1936); such representatives were given “the powers which may 
be necessary in the opinion of the Secretariat of National Economy.” 

26 Art. 18, Mexican Law of August 26, 1941. 
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from (1) active foreign members, (2) naturalized Mexi- 
can citizens, or (3) appointed by a minority representing 
20 per cent of the active members of the chamber itself, 
or (4) appointed by the Secretariat of National Econ- 
omy. In other words, there is a total of five sources from 
which ten directors may be selected. In the case of source 
number four, the appointee would undoubtedly be a na- 
tive-born Mexican citizen, although the law textually 
places no restrictions on the choice of the Secretariat, and 
the latter could make its appointment from any of the 
other group sources. 


The law does not describe the composition of the mi- 
nority mentioned here; in fact, there could be several 
such minorities within the meaning of the law, composed 
of dissenting foreign members, dissenting naturalized citi- 
zens, or a combination of both. This would be particu- 
larly the case in the larger centers of Mexico where there 
has been a strong introduction of foreign blood, some nat- 
uralized, some not. 

Other elements of confusion exist if the 80 per cent rule 
is to be strictly maintained in the election of directors. 
In the situation just considered it was assumed that the 
eight native-born directors were elected by the member- 
ship of the chamber. On the other hand, if the Secre- 
tariat insists upon appointing a representative who is like- 
wise a native-born citizen, one of four things must hap- 
pen. Either (1) the 80 per cent rule must be treated as 
an approximation, or (2) the law must be amended to 
state whether the appointee of the Secretariat should be 
included within the 80 per cent native-born members of 
the board or treated merely as a supercargo, or (3) the by- 
laws of the chamber must be amended to provide a larger 
number of directors, thus insuring a place for the Secre- 
tariat’s appointee, or (4) the free elective powers of the 
members of the chamber must be restricted to allow for 
a vacancy within the 80 per cent for the Secretariat’s rep- 
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resentative, 7. e., the chamber will be actually allowed to 
elect only nine of the ten native-born directors. 


VETO POWER OF THE SECRETARIAT 


Among other powers conferred upon the board of di- 
rectors of a chamber is the right to keep its books of ac- 
counting, and to appoint those persons who are to repre- 
sent industrial and commercial interests at the seat of the 
organizations constituted by the Mexican government in 
whose functions Mexican chambers of commerce and of 
industry are to take part.” When resolutions passed by a 
chamber might lead to a disturbance of the public order 
or prejudice the common welfare, the Secretariat of Na- 
tional Economy may exercise the veto power, although 
this special power is not applicable to resolutions passed 
by a chamber concerning referees in bankrupcy or contro- 
versies submitted to arbitration.” Furthermore, in cases 
where the board fails to discharge its duties or engages in 
“grave violations” of the present law or occupies itself in 
activities not proper in such an institution, it will be re- 
moved by the general meeting. The notice for this type 
of meeting will be issued ex officio by the Secretariat or 
at the request of twenty members.” 

The veto power, accompanied by the power to issue ex 
officio calls for general meetings to remove a board of di- 
rectors provides the medium for a strong executive con- 
trol of chambers of commerce and industry by the Secre- 
tariat. The actual text of the law says “shall be removed” 
(sera removido),; this appears to be the mandatory future 
tense, since no alternative is mentioned in the event the 
general meeting refuses to remove the board. 

It will be seen, nevertheless, that in the absence of any 


27 Art. 19 of the new law is long, specifying 21 kinds of powers and duties 
of the board of directors, none of them representing other than normal admin- 
istrative activities. Under the prior law of 1936, art. 18, part XXVI, empow- 
ered the board to restrict the importation of products competing with Mexican 
products. 

28 Art. 21, Mexican Law of August 26, 1941. 


29 Art. 20, Mexican Law of August 26, 1941. 
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definitions, considerable latitude exists in the interpreta- 
tion of such offenses as “activities different from those 
proper to the institution.” Further, the executive author- 
ity of the Secretariat’s representative before the chamber 
is measurably enhanced, since it is through him that the 
Secretariat may, at its option, as provided in article 21, 
choose to inform the chamber that its resolution has been 
vetoed. 


CONFEDERATIONS OF CHAMBERS 


A centralized form of control has been created under 
the present enactment by means of confederations of 
chambers of commerce, as well as confederations of cham- 
bers of industry, which are also declared to be “public 
autonomous institutions with juridical personality,” com- 
posed of representatives from the different chambers. 
The domicil of the confederations, however, must be lo- 
cated in Mexico City, and the various chambers are to 
contribute at least 15 per cent of their income towards 
the maintenance of the confederation to which they be- 
long.” 

STATUTES 


The statutes of a chamber®™ must state (1) its domicil, 
(2) the powers of the chairman of the board, (3) the 
method of appointing delegates, (4) the functions of spe- 
cial committees, (5) services to members, (6) method of 
setting up arbitration boards, (7) the percentage of an- 
nual income which, with the approval of the Secretariat, 
is to be allocated to the support of the confederation, and 
(8) procedure for dissolution.” 


30 Arts. 23-25, Mexican Law of August 26, 1941. 


31 Estatutos—articles of incorporation and bylaws, frequently referred to com- 
positely in civil law as the governing statutes of a corporation; also referred 
to as the pacto social—company contract; documento constitutivo—constitutive 
document, etc. 

32 Art. 26, Mexican Law of August 26, 1941. Any modification of the 
statutes of a Chamber or the Confederation must first be approved by the 
Secretariat before entering into effect (art. 27). 
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DISSOLUTION AND LIQUIDATION 


Mexican chambers of commerce or of industry will be 
dissolved by operation of law, in the case of the former, 
when the membership falls below fifty businessmen, and 
in the case of the latter, when reduced to less than twenty 
industrialists, or in either case when their resources are 
insufficient for their support.’ As soon as the Secretariat 
authorizes the dissolution, the chamber will be liquidated 
in the manner provided in the by-laws, nevertheless, un- 
der the supervision of an “official representative.”** Any- 
thing remaining from the liquidation will go, not to the 
members of the chamber, but to the support of the con- 
federation to which the now defunct chamber belonged.** 


CONCLUSIONS 


An interpretation of the new Mexican Law of Cham- 
bers of Commerce and Industry, based upon a simple ac- 
ceptance of the text at its face value, tends to the conclu- 
sion that foreign chambers, as such, are eliminated; 


moreover, the requirement that 80 per cent of the direc- 
tors of chambers be native-born Mexican citizens patently 
excludes foreigners from exercising control of even those 
newly reorganized chambers in which the foreign element 
might be numerically (and financially) superior. 

Beyond doubt, this recently enacted legislation gives 
the government of Mexico an intimate association with 
business and industry, both big and small, in every city, 
town and hamlet throughout the Republic. 

33 Art. 28, Mexican Law of August 26, 1941. 


34 Art. 29, Mexican Law of August 26, 1941. 
35 Art. 30, Mexican Law of August 26, 1941. 
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I. FELLOW SERVANTS AND CAR COUPLERS 


The intricacies of constitutional law have been wrestled 
with more or less successfully by great lawyers and states- 
men and by freshmen in law school. All of these embat- 
tled constitutionalists know that the CONSTITUTION on 
which their legal system rests is far broader than the 
document written by the Fathers in Philadelphia in 
1787. ‘That document has proved to be even more elastic 
than New Year’s resolutions. The few general provi- 
sions set forth in the polished language of Gouverneur 
Morris have been stretched into a living code for the 
needs of a huge industrial and agricultural democracy. 

Students are familiar with the result of this stretching 
process—with the present day broad CONSTITUTION. This 
would seem clearer and more profound in proportion as 
lawyers know how important constitutional doctrines 
reached their current status. This article tries to tell in 
comparatively few words how for about a century intrepid 
railway “servants” stretched the Constitution of Phila- 
delphia along steel rails. 


1. THE OLD FELLOW-SERVANT DOCTRINE 


The lot of the early railroad laborer was a hard one. 
He was obliged to ride on small cars that swayed danger- 
ously in motion and were so constructed by the “practi- 
cal” but narrow minded mechanics of the day as to tele- 

[ 272] 
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scope in a collision." In this truly “fatalistic period of 
handbraking,” * the railway laborer had few or no power 
brakes to check the speed of oscillating coaches. “Those 
were the days of wholesale massacres of train crews,” 
wrote a biographer of Eugene V. Debs, describing the 
Seventies. “They were thrown from tilting engines, 
hurled from defective rails, burned to death under frail 
wooden cars.” 

The accidents in which the railway worker suffered 
often attracted public attention because of their violence 
or peculiar horror. The era of railroading began with 
the tragic death of progressive English statesman Wil- 
liam Huskisson—killed by the tiny locomotive Rocket in 
1830!* From 1830 onward both in England and in the 
United States there were accidents. Chiefly because of 
poor brakes came to pass the “Angola Horror” of Decem- 
ber 18, 1867, with cars derailed and hapless passengers 
burned to death because the wooden coaches of a train 
caught fire when the stoves upset.” The New Hamburg 
accident of February 6, 1871, with both collision and de- 
railment in zero weather, resulted from poor brakes and 
faulty signals. Cars were hurled into Wappinger’s Creek, 
a small tributary of the Hudson River, and oil tank cars 
took fire.” And many less terrible accidents were due to 
similar causes. Yet for many years no serious effort was 
made to prevent or to check such disasters, except for the 
efforts of humane men like Lorenzo S. Coffin, who as a 
member of the railway commission of Iowa in the Seven- 
ties tried to call public attention to the need for accident 
prevention.’ 

1 CHARLES Francis ApAMS, Notes oN Rattway Accipents (1879) 49-50. 

2 PauL WILLARD GARRETT, THE ADMINISTRATION OF THE FuLL CrEw Laws 
IN THE Unirep States, State of New Jersey document. He refers to the 
period from 1848 to 1898. 

3 CoLEMAN, M., Eucene V. Deps (1930) 27. 

4 CHARLES FRANCIS ADAMS, op. cit. supra note 1 at 3. 

5 Ibid. c. IL. 

6 Ibid. pp. 79-81. 


7In Congress, on Feb. 27, 1893, Representative Dolliver of Iowa paid an 
eloquent tribute to the work of Coffin. 24 Cone. Rec. 2245 (1893). 
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The railway laborer, moreover, suffered not only from 
the use of poor mechanical apparatus but also from the 
lack of protection given him by laws and law courts. 
Not for many decades were the states to pass laws giving 
workmen compensation for injuries; and although not a 
few states in time passed certain protective laws holding 
railways liable for damages to injured workmen, Con- 
gress passed no such laws until 1893. 

Another element in the legal situation that troubled the 
railway worker perhaps more than the lack of remedial 
legislation was the legal theory known as the fellow-serv- 
ant doctrine. This doctrine originated in the English 
common law, and was suited to those relatively primitive 
conditions of industry where workmen toiled side by side 
under the eye of a common master. Authorities do not 
seem to have investigated the precise application of the 
doctrine under such conditions.” Yet the view that came 
to be generally accepted by the courts was that if one 
workman, or “servant” was injured through the careless- 
ness or “negligence” of another servant in the same im- 
mediate task when both workmen were under the employ 
of the same “master,” the master was not to be held liable 
for damages to the injured man, or in case of death, was 
not required to give compensation to the widow or other 
survivors. 

The fellow-servant rule came to be closely associated 
with two other doctrines widely applied by the courts: 
namely, the doctrine of assumption of risk, and that of 
contributory negligence. Although the three doctrines 
were closely related, they were in law, distinct. By the 
negligence doctrine, the workman injured by his own 
carelessness was denied damages; and by the risk doc- 

8 Some authorities have thought that the doctrine was purely one of common 
law, and others that it was an artificial development, not to say invention, of 
the courts. “A small number of able judges, devoted, from varying motives, to 
the supposed interests of the wealthy classes, and caring little for others, boldly 
invented an exception to the general rule of master’s liability, by which servants 


were deprived of its protections.” SHEARMAN AND REDFIELD, NEGLIGENCE (1913 
ed.) vi-vii. 
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trine, a workman who knows the dangers of his employ- 
ment and was injured by them was held to have “assumed 
the risk” of his employment and to be therefore without 
recovery.” 

The rather elaborate legal refinements which distin- 
guish these three doctrines from each other, since they 
have no constitutional interest, need not be considered in 
this article.” 

a. The Farewell Case 


In 1842 a case was decided by the Massachusetts Su- 
preme Judicial Court * which is said to be “the fountain- 
head of all subsequent law interpreting the fellow-servant 
rule,” ** and to contain “all the reasoning in favor of the 
rule which is worth mentioning.” ** Nicholas Farwell, 
a locomotive engineer, sought damages because his hand 
had been crushed on account of the carelessness, or to use 
the legal term, the “negligence,” of the switchman. At 


common law, said notable Chief Justice Lemuel Shaw, a 
master is liable for injury to a stranger occasioned by the 


negligence of a servant. But is the master to be held li- 
able, inquired the Justice, for injury to one servant be- 
cause of the lack of care of a fellow-servant? Is there, 
as argued by the injured man’s counsel, an implied con- 
tract of indemnity between master and servant? 

To this question, said the Justice, a negative answer 
must be given. The servant must assume the risk of 
employment. The master’s liability depends not on im- 


®“The peculiar hardships of the common law . . . grow out of the doctrine 
of assumption of risk, the related doctrine of the fellow- -servant, and the doctrine 
of contributory negligence.” Peterson, Joker in the Federal Employers Liability 
Act (1915) 80 Cent. L. J. 7. Buford, Assumption of Risk (1914) 28 Harv. L. 
Rev. 183. 

10 “Negligence . . . is such an omission, by a responsible person, to use that 
degree of care, diligence, and skill which it was his legal duty to use for the 
protecton of another person from injury as, in a natural and continuous sequence, 
causes unintended damage to the latter.” SHEARMAN AND REDFIELD, loc. cit. 
supra note 8. 

11 Farwell v. Boston & Worcester Railroad Corporation, 4 Metcalf 49 Mass. 
(1842). 

. Lindsay, Railway Labor (1901) 17 Report oF THE INDUSTRIAL COMMISSION 


13 SHEARMAN AND REDFIELD, op. cit. supra note 8 at 430. 


2 
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plied, but on specific contracts. And this rule, declared 
Justice Shaw, is in accord with good public policy, for 
it makes the railway servant careful. Yet the master 
ought to exercise “due diligence” in hiring and managing 
his servants, and failure to do so might subject him to 
damages. Thus engineer Farwell got no damages for his 
crushed hand, because he worked with the watchman in 
a “common enterprise” to which the law of liability of a 
carrier for damages to goods and passengers did not apply. 

The doctrine of the Farwell case was soon accepted 
widely. In 1847 the New York Supreme Court expressly 
adopted the ruling of Chief Justice Shaw,”* and in 1850 
the English courts followed this new application of an 
old doctrine. In 1852 in the Gilshannon case came “per- 
haps the furthest limits of the fellow-servant rule ex- 
tant,”** when the rule was applied so stringently as to 


deny to a common laborer injured in a railway collision 
all chances of recovery for damages.” 
More leniency was displayed in Ohio and Kentucky 


than in other states in the interpretation of the fellow- 
servant rule.* Sometimes the rule was severly criti- 
cized,** but the majority of decisions appear to have fol- 
lowed the ruling in the Farwell case.” 


14 Coon v. Syracuse & Utica R. R. Co., 6 Barb. 231 (N. Y. 1849). 

15 Hutchinson v. York, etc. Railway Company, [1850] 5 Exch. 343. 
Judge Field in the Ross case said this was the first direct announcement of the 
fellow-servant doctrine in England. Chicago, Milwaukee & St. Paul Railway 
Company v. Ross, 112 U. S. 377, 5 Sup. Ct. 184, 28 L. ed. 787 (1894). 

16S. M. Lindsay, op. cit. supra note 12 at 896. 

— v. The Stony Brook Railroad Corporation, 10 Cush. 228 (Mass. 

2). 

18 According to Justice Shiras in the Conroy case, 1899, reviewing some cases 
on the matter. New England Railroad Co. v. Conroy, 175 U. S. 323, 20 Sup. Ct. 
85, 44 L. ed. 181 (1899). 

— Miami Railway Company v. Stevens, an Ohio case, 20 Ohio 415 
(1851). 

20In Holdon v. Fitchburg Railroad Company, 129 Mass. 268, 37 Am. Rep. 
343 (1880), the Massachusetts Supreme Judicial Court gave the fellow-servant 
rule such an extension as to cover “every case in which the two workmen . 
are engaged in the same business.” In contrast to such a sweeping judgment 
the rule was criticized in Zeigler v. Danbury, etc., Railroad Company, 52 Conn. 
543 (1885); and one may find other mild judgments such as Davis v. Central 
Vermont Railway Company, 55 Vt. 84, 45 Am. Rep. 590 (1882) where the 
fellow-servant rule was not applied, Trask v. California Southern Railroad Com- 
pany, 63 Cal. 96 (1883). In Ryan v. Cumberland Val. R. Co., 23 Pa. 384 (1854) 
an opinion was given strongly favoring the rule; but in Philadelphia & Read- 
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"In these cases and many others the fellow-servant and 
related rules received certain additions and refinements. 
The rule of “due care,” for example, was laid down stat- 
ing the master’s obligation to exercise caution in supply- 
ing his servants with adequate and suitable machinery.” 

The decisions in many of the cases offend present day 
humanitarian ideals; and they are particularly cruel 
sometimes, in applying the doctrine of assumption of 
risk. One such judgment is that of O’Bannon’s Adm’r v. 
Louisville & Nashville Railway Company.” “The de- 
ceased,” said the court, “was at the time operating a brake 
upon a coal car, and sleet or ice had formed upon the 
edge of it, where he was compelled to stand in handling 
the brake. In consequence of this, he slipped and lost his 
life.” And ice was to be expected on cars on a frosty night 
in December. But the widow got no recovery. Very 
cruel, also, were certain judgments from accidents in 
coupling cars.” 


ing Railway Company v. Derby, 14 How. 468, 14 L. ed. 502 (U. S. 1852), the 
Farwell doctrine was not applied. In The Cleveland, Columbus and Cincinnati 
Railroad Company y. Anthony Keary, 3 Ohio 201 (1854) a carrier was held 
liable for damages to an injured railwayman. In Sullivan v. Mississippi and 
Missouri R. R. Company, 11 Iowa 421 (1861) recovery for injury was denied 
on the basis of the common law, and similarly in Hard v. Vermont and Canada 
Railroad Company, 32 Vt. 473 (1860). The exact degree of negligence, said the 
court in Perkins v. New York Cent. R. R. Co., 24 N. Y. 196, 82 Am. Dec. 281 
(1862), was difficult if not impossible to determine, and hence by implication 
at least criticized the fellow-servant rule. In Railroad Company v. Jones, 95 
U. S. 439, 24 L. ed. 506 (1877), Justice Swayne gave a ruling on negligence with 
an interesting definition of that term. .In Brickner v. New York Central Rail- 
road Company, 2 Lansing (N. Y.) 506 (1870), aff'd in 49 N. Y. 672 (1872), 
the court showed a tendency to soften the harshness of the rule. In 1863 in 
Wilson v. Merry, [1863] L. R. 1 H. L. Sc. 326, 19 Law Times 30, the English 
court put the seal, as it were, on the rule. In Harrison v. Central Railway 
Company, 31 N. J. 293 (1865) the court discussed contracts in relation to the 
rule. Weger v. Pennsylvania Railroad Company, 55 Pa. 460 (1867) is a 
routine but severe decision on the fellow-servant doctrine. 

21 Hough v. Railway Company, 100 U. S. 213, 25 L. ed. 612 (1879); From 
Kentucky, cf. 1 Ky. 171 (1795). 


22 January 12, 1888, Kentucky. Cf. 9 Ky. 706, 6 S. W. 434 (1888). 


23J.n Tuttle v. Detroit, Grand Haven & Milwaukee Railroad Co., 122 U. S. 
189, 7 Sup. Ct. 1166, 30 L. ed. 1114 (1887) (on appeal from Michigan), a brake- 
man literally crushed between cars was held to have “wantonly” taken the risk. 

Cf. St. Louis, Iron Mountain & Southern Railway v. Higgins, 44 Ark. 293 
(1884), where there was no recovery in spite of injury for life from bad 
couplers. Cf. Indianapolis, Bloomington & Western Railway v. Flanigan, 77 II. 
365 (1875). The case of Chicago & Northwestern Railway Company v. Taylor, 
69 Ill. 461, 18 Am. Rep. 626 (1873), contains the story of a switchman killed 
for lack of proper brakes. 
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b. The Ross Case 


The Ross decision of December 8, 1884, nevertheless, 
was liberal.* ‘This case, unusual for its mild docrtine, 
has even attracted the attention of constitutional histo- 
rians.”° 

The fellow-servant doctrine, declared the United States 
Supreme Court in the Ross decision, should not apply to 
persons having supervision or control, and in consequence, 
a train conductor was not a fellow-servant with other train 
employees. “There is, in our judgment,” said Justice 
Field, “a clear distinction to be made . . . between serv- 
ants of a corporation . . . and agents . . . clothed with 
the control and management of a distinct department.” ** 
The corporation was to be regarded as constructively pres- 
ent in the person of the agent clothed with the authority, 
a doctrine, noted the court, approved by the authority 
Isaac Redfield. Justice Field decried the idea that rail- 
waymen would be willing deliberately to suffer injuries 
merely for the sake of collecting damages. 

Thus the Ross case upheld the doctrine of vice-princi- 
pal; but the dissent of four justices was a warning that 
this liberal doctrine might not be followed later on. For 
no impartial student of this subject can fail to be im- 
pressed by the grip which the fellow-servant rule had 
upon the courts. Yet the rule continued to be criticized 
at times,” and was not always applied rigorously,” until 
at length, as we shall see, the old doctrine was liberalized 
by an Act of Congress. 

24 Chicago, Milwaukee & St. Paul Railway Company v. Ross, 112 U. S. 377, 
5 Sup. Ct. 184, 28 L. ed. 787 (1884). 

25 Because of its mildness in contrast to other decisions, the Ross decision is 
commented on by CHARLES WarRREN in III History oF THE SUPREME CouRT 
Oe US. 377, 390, 5 Sup. Ct. 184, 28 L. ed. 787 (1894). 


1119 (188i) v. Hannibal, St. Joseph Railroad Company, 109 Mo. 362, 19 S. W. 

28 A few cases in modification of the strict fellow-servant doctrine are as 
follows: Boss v. Northern Pacific Railroad Company, 2 N. D. 128, 49 N. W. 
655, 33 Am. St. Rep. 756 (1891), in which the plaintiff was held not guilty of 
negligence. Chicago & Alton Railroad Company v. Kelly, 127 Ill. 637, 21 N. E. 
203 (1889), in which a section hand and others were held not to be fellow- 
servants. Carpenter v. Mexican National Railroad Company, 39 Fed. 315 
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The effect, nevertheless, of a dozen liberal decisions in 
the lower courts must have been negated by such a sweep- 
ing judgment as that of the United States Supreme Court 
in the Baugh case of 1893,” with Justice Brewer presid- 
ing. Again the fellow-servant rule was applied with 
cruel stringency. And although the fellow-servant rule 
was praised by men of a conservative tendency, famous 
specialists severely condemned it.” 


2. THE EFFORTS OF THE STATES TO MODIFY THE FELLOW- 
SERVANT RULE 


In the year 1852 the State of Delaware passed an act 
changing the common law rule and allowing damages to 
an injured railway laborer. Other states followed this 
example, passing acts modifying to a greater or less de- 


(W. D. Tex. 1889), gave a decision holding that a car inspector was not a 
fellow-servant with a brakeman. Cincinnati, H. and D. R. Co. v. McMullan, 
117 Ind. 439, 20 N. E. 287, 10 Am. St. Rep. 67 (1889), was a case where the 
court held the carrier liable for defective brakes causing injury to a railway 
laborer. Louisville & Nashville Railroad Company v. Robinson, 4 Bush. 507 
(Ky. 1868), rejected common law principles and held the carrier liable for 
damages to an injured servant. In Palmer vy. Utah & North Railway Company, 
2 Idaho 315, 13 Pac. 425 (1887), a carpenter was held not to be a fellow-servant 
with a train dispatcher. In Ragon v. Toledo, Ann Arbor & North Michigan 
Railway Company, 91 Mich. 379, 51 N. W. 1004 (1892), the court said em- 
ployees should be protected from usual dangers. In Thyng v. Fitchburg Rail- 
road, 156 Mass. 13, 30 N. E. 169, 32 Am. St. Rep. 425 (1892), it was held that 
without contrary evidence, it must be inferred that an employee was using 
“due care.” 

29 Baltimore & Ohio Railway Company v. Baugh, 149 U. S. 368, 13 Sup. Ct. 
914, 37 L. ed. 772 (1893). The Court was influenced by the doctrine expounded 
by Justice Story in Swift v. Tyson, 16 Pet. 1, 10 L. ed. 865 (U. S. 1842), the 
doctrine that the decisions of the various state courts were laws in the sense 
intended by that portion of the Judiciary Act of 1789 stating that in certain 
classes of decisions, the state laws should be followed. In the Baugh case, there- 
fore, the Court decided that the question of whether an engineer and fireman 
were or were not fellow-servants was not a question of local or state law to be 
settled by the decision of the highest state courts, but was a question of general 
or common law, to be determined by reference to all the authorities and by a 
consideration of the principles underlying the master-servant relation. In this 
instance the engineer and the fireman were fellow-servants; hence the defend- 
ant railway was not liable for damages to one of them injured by the care- 
lessness or negligence of the other. Not only did the Court fail to apply the 
rule of vice-principal, but it specifically rejected the precedent of the Ross case. 
The engineer, explained Justice Brewer, was not the “representative” of the 
railway company in the sense intended by the Ross case. From this judgment, 
however, Justice Field and Chief Justice Fuller dissented. 

80 “This doctrine, I humbly conceive,” wrote Sir Frederick Pollock, “has 
been one of the great mistakes of the common law.” GENIUS oF THE COMMON 
Law, (1912) 104. Note also SHEARMAN AND REDFIELD, op. cit. supra note 8, 
and Philip Doherty, THe Liasitity oF RAILROADS TO INTERSTATE EMPLOYEES 
(1911) 29 and passim. 
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gree the common law doctrine as applied to railway 
workmen. Sometimes, as in Pennsylvania, the common 
law was not altered to any great extent, as seen in that 
great Commonwealth’s law of 1868 giving persons not 
passengers in railway yards or depots only the same right 
of recovering damages as was allowed to railway servants, 
who had merely common-law rights. Not many laws, 
however, were passed in the years immediately following 
the above mentioned Act of Delaware; but in the Eight- 
ies and thereafter, more states passed liability laws. In 
1885, for instance, Alabama passed a law modelled on an 
English Act of 1880,” and other states passed somewhat 
similar laws.** Such legislation was upheld fairly well, 
in spite of the fact that much hair-splitting was often 
allowed in the courts,** and in spite of the fact that the 
interpretation of these statutes was so colored by common 
law principles that in the CENTURY DIGEST a special sec- 
tion was given to such cases.” 


a. Important Cases on State Power 


Some of the judgments afforded notable precedents in 
subsequent litigation on state liability laws and the fel- 
low-servant doctrine. In the Ditberner case,” decided 
in the highest court of Wisconsin on September 2, 1879, 
the Wisconsin law making each railroad company in the 
state liable, was upheld, with certain restrictions, for 
damages sustained by an employee in course of work. 


A more important precedent, however, was the Mackey 


31 Although this English law seems to have had a certain amount of in- 
fluence on State Laws, it had no great influence on national American railway 
labor laws, if we may judge from congressional debates. 


32 Cf. the Tennessee Law Code of 1884, Part 2, Tit. 3, and the California 
Law Code of 1885, § 1970. For a collection of such laws, H. Rept. 1960, 52d 
Cong., Ist Sess., A Compilation of Labor Laws (1892) 603 pp. 

33 Cf. Century Dicest, “Master and Servant,” sections 840-843, for digests 
of such cases. 

34 [bid. §§ 544-546, for interpretations highly colored by common law. Section 
363 particularly on cases upholding state laws, and § 367 for cases applying the 
rule of negligence. 


35 Ditberner v. Chicago, Milwaukee & St. Paul Railway Company, 47 Wis. 
138, 2 N. W. 69 (1879). 
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case,”° decided in the Supreme Court under Justice Field 
on August 23, 1888. The Court held that the Kansas 
law of 1874 making every railroad company in the state 
liable to its employees for injuries caused by mismanage- 
ment of engineers or other employees did not contravene 
the due process nor the equal protection clause of the 
Fourteenth Amendment. The law was not unconstitu- 
tional as special legislation, because it met a “particular 
necessity,” and because it thereby made all railway cor- 
porations in the state without distinction subject to the 
same liabilities. 


On the same day, the Supreme Court gave the decision 
in the Herrick case,” upholding a law of Minnesota sim- 
ilar to the Kansas law. The reasoning in the Mackey and 
the other two cases was simple as compared with later 
railway labor cases decided under the Fourteenth Amend- 
ment, but both cases showed clearly that state laws impos- 
ing qualified liability on a railway company for injuries 
or death of employees were able to withstand successfully 
the challenge of the Fourteenth Amendment. 


The ground on which state liability laws were upheld 
was the police power of the states. The police power is 
of constitutional interest in the railway labor problem of 
liability for injuries to employees because it is limited by 
the power of Congress to pass remedial legislation as a 
phase of the regulation of interstatecommerce. A leading 
case on the police power, and also an important railway 
labor case although it did not concern the question of 
liability for injury, was Smith v. Alabama,” decided by 
the Supreme Court in 1888 and upholding the right of 
Alabama to license locomotive engineers even if inter- 
state commerce might thereby be affected. Thus the State 


36 Missouri Pacific Railway Company v. Mackey, 127 U. S. 205, 8 Sup. Ct. 
1161, 32 L. ed. 107 (1888). 

37 Herrick v. Minneapolis & St. Louis Railway Company, 31 Minn. 11, 
16 N. W. 413, 47 Am. Rep. 771 (1883), aff'd 127 U. S. 210, 8 Sup. Ct. 1176, 
32 L. ed. 109 (1883). 

38 124 U. S. 465, 8 Sup. Ct. 564, 31 L. ed. 508 (1888). 
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of Alabama was allowed a certain amount of “concurrent 
regulation” of interstate commerce. Such a case naturally 
became a precedent in the support of laws setting aside 
the common-law doctrine by requiring carriers to pay 
damages to injured employees. The movement of inter- 
state commerce by rail, furthermore, could not fail to be 
considerably affected by such laws, as shown by the fact 
that the Supreme Court in some cases on state liability 
laws allowed the states a certain degree of concurrent 
power in the regulation of interstate commerce.” 


b. A Summary of the Situation 


This generally unwholesome situation could be cor- 
rected only by action of Congress. And Congress had 
already at hand sufficient authorization in the national 
commerce power to pass the necessary remedial laws. The 
commerce clause, which had been given its first extensive, 
and nationalistic, interpretation in the case of Gibbons v. 
Odgen in 1824 had been considerably broadened there- 
after in a number of notable decisions.“ Under the com- 
merce power, indeed, Congress might have acted much 
earlier than it did to liberalize the fellow-servant doc- 
trine, and otherwise to ameliorate the lot of the railway 
laborer. 


3. THE FIRST NATIONAL MODIFICATION OF THE FELLOW- 
SERVANT DOCTRINE THROUGH THE SAFETY 
APPLIANCE ACT OF 1893 


Public opinion undoubtedly had much effect in urging 
Congress to take the first step in modifying the fellow- 
servant doctrine through the exercise of the national com- 
merce power by the passage of a safety-appliance law. 


39 Cf, for example, Seaboard Air Line Railway v. Kenney, 240 U. S. 489, 
36 Sup. Ct. 458, 60 L. ed. 762 (1916). The decision followed the historic doc- 
trine of concurrent power of Cooley v. Port Wardens, 12 How. 299, 13 L. ed. 
996 (U. S. 1851). 

40 Cf. Epowarp S. Corwin, THE CoNsTITUTION AND WHat It MEANS TopDAy 
(1941); Coleman, The Evolution of Federal Regulation of Intrastate Rates 
(1914), 28 Harv. L. Rev. 34. Of interest also is Prentice, Chief Justice Mar- 
shall on Federal Regiation of Interstate Commerce (1905) 5 Cou. L. Rev. 77. 
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The public was more interested in such a measure than 
in a liability law, for the very words “liability” and “fel- 
low-servant” implied legal subtleties unfamiliar to the 
layman. Safety appliances, on the contrary, might pre- 
vent accidents, which were to become a matter of increas- 
ing public interest. 

For some years, however, the public was rather in- 
different to the need of safer railroad travel although 
waves of emotional horror were felt over great acci- 
dents. The Ashtabula bridge disaster, for example, set 
the country on edge for a few weeks and then was for- 
gotten except by the more thoughtful who believed that 
state inspection was needed to prevent accidents. On 
the night of December 29, 1876, a bridge over Ashtabula 
creek gave way, so that a passenger train plunged into a 
ravine seventy feet in depth. A report by the Ohio legis- 
lature confirmed the popular idea that the bridge was 
defective.” 

A large proportion of the accidents to railway labor 
before 1893 were due to antiquated coupling apparatus 
instead of the already available automatic coupler. The 
old-style coupler was the “link-and-pin,” familiar to many 
an old timer, being merely two steel rods or “drawbars”’ 
one containing a hole and the other a slot to receive the 
“pin” which was dropped by the brakeman into the 
“link.” If the brakeman managed to “set the pin” cor- 
rectly, he escaped uninjured. Otherwise he might be 
maimed or killed, and if so, he or his widow were more 
than likely to be denied damages because of the fellow- 
servant rule or some related common-law doctrine. 

The memory of an old timer interviewed by the writer 
confirms court records. Picture, if you will, a cold foggy 
morning at 3 A. M. near a railroad center in West Vir- 
ginia. A man is sent to “set the pin” between two cars, 


41 Cf. Adelbert Hamilton in Carton & Company vy. Illinois Central Railroad 
Company, Note (1883) 22 Am. L. Rep. 384. 

42 REPORT OF THE COMMITTEE CONCERNING THE ASHTABULA BRIDGE DISASTER 
(1877) State of Ohio. 
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but fails to return when expected. Another brakeman 
sent to investigate returns white-faced, and the old timer, 
who is the conductor of the train, goes to take a look. He 
finds the first brakeman literally impaled from behind 
by the steel drawbar of an out-of-date coupler. The cars 
are pulled apart, and the unconscious dying man falls to 
the ground. He had “assumed the risk” of his employ- 
ment! 
a. The Awakening of Public Sentiment 


The Fiftieth Congress, meeting first in December, 1887, 
was confronted with what seemed like a surprisingly sud- 
den outburst of public sentiment for railway safety appli- 
ances. Petitions for uniform couplers and train brakes 
poured in from the railroad commissioners of Alabama, 
Connecticut, Iowa, Massachusetts, Minnesota, Missouri, 
Nebraska, New Hampshire, Vermont, and Wisconsin, 
and from various bodies of citizens, as well as from the 
legislature of Massachusetts. The railwaymen and their 
friends were “getting busy.” By a concurrent resolution 
which passed the House April 5, 1888, the Interstate Com- 
merce Commission was instructed to consider what could 
be done to prevent injuries and death from coupling and 
braking on freight cars employed in interstate commerce, 
but no action was taken by the Fiftieth Congress.” 

The Commissioner of Labor in his REPORT for 1889 
gave some startling figures which were in effect an indict- 
ment of the fellow-servant rule. For the year ending 
June 30, 1888, out of a total of some 30,000 persons killed 
or injured on the railways, more than 22,000 were em- 
ployees.“* A brakeman had only | in 4.7 chances of dying 
a natural death. 

4319 Conc. Rec. 618 (1888). 


44 Note the following figures on p. 41 of the Report: 


Passengers killed Other persons killed 
Passengers injured Other persons injured ... 
Employees killed 0 Total persons killed 
Employees injured Total persons injured ... 


The Commissioner took the figures from the REPorRT OF THE INTERSTATE 
CoMMERCE CoMMISSION for 1889. 
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In his Annual Message of December 3, 1889, at the 
opening of the Fifty-First Congress, President Harrison 
called attention to a petition from ten thousand brakemen, 
to the requests of state commissioners for action, and to 
the casualty figures for the year ending June 30, 1888. 
Congress had the power, believed the President to require 
uniformity “in the construction of cars used in interstate 
commerce. . . . It is a reproach to our civilization,” he 
concluded, “that any class of American workmen should 
. . . be subjected to a peril of life and limb as great as 
that of a soldier in time of war.” * 


In spite of the skillful efforts of David B. Henderson 
of Iowa and other friends of railway safety appliances, 
nothing was done by the Fifty-First Congress. 

On December 9, 1891, President Harrison in his An- 
nual Message to the first session of the Fifty-Second Con- 
gress, declared that body should pass a law requiring 
every railroad in interstate commerce to equip each year 
a given percentage of its freight cars with automatic 
couplers and air brakes. Inasmuch as the government 
spent $1,000,000 a year to rescue shipwrecked seamen, 
it should not hesitate to prevent the “cruel and largely 
needless sacrifice” of railway laborers as had taken place 
during the year ending the previous June 30 with 22,390 
men injured and 2,451 killed.“ 

The first session of Congress received expressions of 
public opinion favoring the car coupler bill in the form 
of three resolutions from as many state legislatures and 
of numerous petitions,” some being presented by the in- 
defatigable David B. Henderson of Iowa.** Public sen- 
timent, it seemed likely, would soon force Congress to act. 


45 RICHARDSON, IX MESSAGES AND PAPERS OF THE PRESIDENTS (1917) 51. 
46/bid. IX at 207-208. 

47 23 Conc. Rec. 500 (1892). 

48 Tbid. at 2595, 3512, 3604, 3402, for Mr. Henderson’s petitions from Iowa 


railwaymen and commissioners; cf. New York Tribune, March 7, 1893, credit- 
ing him with much activity. 
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b. Passage of the “Car Coupler” Bill 


Towards the beginning of the second session, President 
Harrison on December 6, 1892, made a final appeal for 
legislation, noting that for the year ending June 30, 1891, 
47 different kinds of couplers had been used on the rail- 
roads, with 2,660 men killed and 26,140 injured, 16% of 
the deaths being due to coupling and uncoupling alone.* 


On February 7, 1893, Senator Cullom with eloquent 
reference to the dangers undergone by railway labor, de- 
clared that under the commerce power as interpreted by 
Gibbons v. Ogden, the Congress had ample power to leg- 
islate on uniform couplers and train brakes.” Senator 
Hoar referred for support of this position to the practice 
of requiring certain equipment for steamers. The debate 
of February 7 was typical of the whole congressional 
discussion, and showed that the problem of safety and 
liability was still rather unfamiliar to the Congress, par- 
ticularly as a constitutional problem. 

The Senate at last agreed to what was substantially sec- 
tion 8 of the final bill, that a “servant” injured by reason 
of poor appliances should not be deemed to have under- 
taken the “risk” of his employment.” 

Mr. Oates of Alabama, a true states’ rights Southerner, 
saw in the bill only “centralism gone to seed” with dan- 
ger of “the transfer of all railroad property in the United 
States to the federal jurisdiction.” He believed the car 
coupler bill was not humanitarian and was not a true reg- 
ulation of commerce, but merely a regulation of the car- 
riers thereof. The start thus taken, he averred, would 
soon lead to governmental prescription of the number of 
men on trains and their wages and hours of labor, with no 


49 RICHARDSON, op. cit. supra note 45 at 331. 

50 24 Conc. Rec. 1273 (1893). Senator Hiscock also supported this bill. 

51 Cf. infra, p. 287, as noted for digest of bill. Cf. 24 Conc. Rec. 1479 (1893). 
Senator Dolph read extracts from SHEARMAN AND REDFIELD ON NEGLIGENCE, 
op. cit. Supra note 8, and from Priestly v. Fowler, 3 M. & W. 1 (1837). The 
ia commented on the lively debate. Cf. New York Tribune, February 
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stop on the downward path to the Populist doctrine of 
government ownership.” 

Yet the House on February 27 was favorable to the 
bill. The objections of Mr. Washington of Tennessee 
that the carriers could not stand the cost were brushed 
aside. O’Neil of Missouri drew applause by declaiming 
on the need of preserving life and by excoriating “the 
soulless voice . . . of the lobby.”* Telegrams were 
flourished from railway employees, and the bill was 
passed. It was approved by the President on March 2, 
1893. 

The “Car-Coupler Bill,” affirmed the New York Trib- 
une, was a Republican measure, in spite of efforts by 
Democrats to claim the credit.** The bill contained eight 
sections, which may be summarized as follows:” 


1. From and after January 1, 1898, it should be unlawful to 
use “any locomotive engine in moving interstate traffic not 
equipped with a power driving wheel brake and appliances for 
operating the train-brake system,” or to run a train without 
sufficient number of cars so equipped that the engineer could 
control the speed of the train without the aid of hand-brakemen. 

2. From and after January 1, 1898, automatic couplers were 
required on all cars. 

3. Railway companies might refuse to accept cars from a 
connecting system if the cars were improperly equipped. 

4. From and after July 1, 1895, unless otherwise ordered by 
the Interstate Commerce Commission, railroads must have 
“secure grab irons and handholds in the sides and ends of 
each car.” 

5. Within 90 days from the passage of the Act, the American 
Railway Association was authorized to designate to the Inter- 
state Commerce Commission the standard height of drawbars 
to be used on freight cars. If the first named body failed to act 
before July 1, 1894, the Interstate Commerce Commission 
should do so before that date, and immediately give notice to 
the carriers, so that after July 1, 1895, non-complying cars 
should be excluded from traffic. 


5224 Conc. Rec. 2241-2242 (1893). 

53 Tbid. at 2245 (1893). 

54 Cf. New York Tribune, March 7, giving affirmative votes as follows: 
61 Republicans, 8 Populist, 116 Democrats, and against only 7 Republican, but 
77 Democratic votes. Other papers say little or nothing on the bill, perhaps in 
view of pressure of other events in Congress and the nation. 

55“An act to promote the safety of employees and travellers upon railroads,” 


etc., 27 Stat. 531 (1893), 45 U. S. C. §§ 1-7 (1934). 
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6. The penalty for violation was $100 for each offense, to be 
recovered in suits by the United States District Attorney of the 
proper locality, who should sue on duly verified information, 
which should be lodged with him by the Interstate Commerce 
Commission. 


7. For cause after hearing, the Commission might extend the 
time of compliance for any carrier. 


8. Any employee who might be injured by non-complying 
cars should “not be deemed to have assumed the risk thereby 
occasioned,” even when he continued in the service after the 
unlawful usage had been brought to his knowledge. 

Thus the ice was broken for the first time by the na- 
tional government in the way of obtaining safety for the 
railway laborer. The step was taken, as has been nar- 
rated, only after much agitation and stimulation of popu- 
lar sentiment. 

More legislation was needed, for the fellow-servant rule 
was modified only in so far as it might be affected by the 
related doctrine of assumption of risk, and this was modi- 
fied only in regard to safety appliances, that is to say, in 
regard to brakes, couplers, grab irons, and handholds, in 
cases involving liability for injury or death of railway 
laborers. The doctrine of fellow-servant proper as well 
as the doctrine of negligence still remained untouched. 

Yet much progress had been made, for perhaps the 
cruelest application of the common law had been modi- 
fied for the railway toiler in respect to the most prolific 
source of accidents and injuries. 

For this first forward step, the constitutional authority 
of Congress was purely the power over interstate com- 
merce to regulate carriers by rail. And the Congressmen 
concerned seemed to realize they had extended the com- 
merce power in the tradition of Supreme Court interpre- 
tation from 1824 down to 1893. 


II. ENFORCING THE SAFETY APPLIANCE ACTS 


When railroad men first began to tighten handbrakes 
upon jolting little wooden box cars, their lives were at the 
mercy of chance and the weather. Finally after years of 
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struggle by railway unions, Congress passed the “Car- 
Coupler Bill,” imposing on railroads the duty of equip- 
ping trains with the modern impact type of couplers.” 


1. INADEQUACY OF THE ACT OF 1893 


The outlook for the railway worker was brighter, but 
the sky was not yet all rose colored. The brakeman of 
1893 was hardly to live long enough to witness the com- 
plete enforcement of the Act of 1893 and of amending 
and supplementary acts. This bit of constitutional, and 
of democratic, history seems well worth the effort of the 
following pages. 


With 9,954 employees killed and 138,407 injured for 
the period from 1893 to 1897,” and with 127 railway 
companies making no effort to obey the Act of 1893,” 
more safety laws and strict enforcement were plainly 
needed. 

The Act of 1893, like many laws on which too much 
hope is rested, was not doing all that fellow servants had 
fondly hoped. Yet the Car Coupler Bill had undoubt- 
edly been helpful in decreasing injuries to railway labor. 

As early as 1898, according to Senator Pettigrew of 
South Dakota,” there was agitation for an act requiring 
accident reports, much of which agitation must have been 
due to the work of the skillful railway labor lobbyist 
H.R. Fuller. One wonders, indeed, if all the while there 
were not a more or less secret battle going on between 
him and railroad interests. The bill which finally passed 
was considered only two days in the Senate, with Senator 
Hoar remarking caustically that the safety of passengers 

56 Cf. supra note 55. If a car on which a workman was injured was not 
equipped as prescribed by the Act, the workman was held not to have “assumed 
the risk” of employment. The Act of 1893 was slightly amended in 1896 pre- 


scribing more definite penalties and including logging cars. 29 Stat. 85 (1896), 
45 U. S.C. §6 (1934). 


57S. Doc. 140, 55th Cong., 2d Sess. (1898). 

58 [bid. at 2-17. The Southern Railroad was the chief offender. Cf. n. 94, 
infra. S. Repr. 1930, 57th Cong., Ist Sess. (1902). 
casoi Doc. 154, 56th Cong., 2d Sess. (1901). Cf. 34 Conc. Rec. 3267 
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and men would be increased fifty per cent “if a railroad 
director were required to be tied in front of the engine of 
every passenger train.”® With little constitutional dis- 
cussion, the bill was passed and approved March 3, 1901.” 
The careful reports which it required were of much help 
in determining the nature of additional safety legislation, 
inasmuch as such reports were made monthly by the 
proper official of the carrier acting under oath and dis- 
closed all collisions and accidents to passengers and em- 
ployees.” 
a. Supplementary Acts 


By the year 1902 it was evident that the Safety Appli- 
ance Act needed amendment because it did not apply to 
the Territories nor to the District of Columbia. The 
Act, too, did not compel the equipment of locomotives 
with standard drawbars, automatic couplers, and grab 
irons, and many trains were being run only partially 
braked.” Favoring the new bill came letters from var- 
ious railway labor lodges, with officials of the Norfolk 
and Western and other carriers taking a stand to the con- 
trary.“ Some opposition also showed itself in the Senate, 
as when Senator Faulkner believed a clause requiring 
automatic couplers and brakes on all “trains, locomotives, 
tenders, cars, or vehicles in interstate commerce” was en- 
tirely too broad and beyond the power of Congress.” 

In February of 1903, the bill was debated a little in the 
House, which insisted on certain amendments to reduce 
what was considered excessive power given to the [nter- 
state Commerce Commission to set the percentage of cars 
to be braked in atrain. Hearing that Mr. Fuller desired 
the said provisions to remain in the bill, Mr. Shattuc of 


60 Tbid. at 3269. 

61 31 Stat. 1446 (1901), amended 36 Stat. 350 (1910), 45 U. S. C. §38 (1934). 

62 The reports were made, of course, to the Interstate Commerce Commission 
with a penalty for refusal to comply with the terms of the law. 

63S. Rept. 1930, 57th Cong., Ist Sess. at 4-7, 12 (1902). 

64 [bid. at 59-79. Such officers had much argument with the redoubtable Mr. 
Fuller. And no doubt some things went on behind the scenes which have left 
no sources available to the historian. 

65 Ibid. at 17, 18. 
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Ohio burst forth in an unintended tribute to the labor 
representative for “trying to get himself into everything!” 
And the irate Congressman added, “He is very officious 
and impertinent. I do not think there is any kind of legis- 
lation that comes before Congress . . . but that this 
man presumes to attend to it on the part of the railroad 
men.”°° Mr. Wagner explained on the basis of air brake 
mechanism why this administrative matter should be left 
to the Commission. ‘Troubles were adjusted in confer- 
ence and the bill passed with 115 yeas and only 8 nays. 

The bill as approved on March 2, 1903," extended re- 
quirements for automatic air brakes and couplers to the 
Territories and District of Columbia, and the minimum 
number of cars with power brakes was not to be less than 
50% of a train, the Interstate Commerce Commission hav- 
ing the power to increase the percentage from time to 
time. The new provisions were to take effect September 
1, 1903, and the former provisions still held good. 

After 1903, little was done by Congress before 1910 as 
to safety appliances. On February 23, 1905, was ap- 
proved the Medals of Honor Act,” giving decorations to 
railway laborers for bravery in time of accident, and on 
May 30, 1908, the Locomotive Ash Pan Act,® which went 
through Congress almost without debate after being de- 
manded by about 1,000 railwaymen in convention the 
preceding March.” The Act provided that on and after 
January 1, 1910, it would be unlawful, on penalty of 
fine,’ to run in interstate commerce a locomotive not 
equipped with an ash pan which could be dumped with- 
out the employee going under the engine. 


66 36 Conc. Rec. 2519 (1903). 
pe. Stat. 943 (1903), 45 U. S. C. §8 (1934). Amending the Act of March 

68 33 Stat. 743 (1905), 45 U. S. C. §§ 44-46 (1934). 

69 35 Stat. 476 (1908), 45 U. S. C. §§ 17-21 (1934). 

70S. Doc. 412, 60th Cong., Ist Sess. (1908). For figures of accidents from 
locomotive boiler explosions, S. Doc. 682, 60th Cong., 2d Sess. (1909). 

71 Recoverable in suits by the United States District Attorney in the place 
of infraction of the law. For a case of injury to a fireman before the passage 
of the act and consequent denial to him of damages, cf. Wilkinson v. Minne- 
apolis & St. Louis Railroad Company, 105 Minn. 300, 117 N. W. 611 (1908). 

3 
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In 1907, President Theodore Roosevelt was much con- 
cerned over the accident situation,” but that was so im- 
proved by the next year that as compared with 1893, the 
percentage of casualties in coupling cars had been re- 
duced from 44% to 8.8%." Yet more legislation was 
needed, for several kinds of imperfect apparatus such as 
hand holds, sills, steps, and ladders of freight cars were 
causing injury and death to labor. A law to remedy this 
condition was debated in the House, December, 1909, pro- 
viding for uniformity of attaching grab irons and hand 
holds to freight cars, and for safe sills and efficient hand- 
holds. The bill passed the House readily, and after con- 
ference, was reported by Mr. Mann with changes apply- 
ing merely to certain details in management of no consti- 
tutional importance,” and was approved April 14, 1909.” 

The Accident Reports Act was amended in 1910. A 
bill for that purpose was debated somewhat in the House 
on December 14 and 15 of 1909, at which time Mr. Keifer 
of Ohio believed that section | of the proposed bill was 
unconstitutional in requiring an official of each carrier to 


make out an accident report each month, and in thus ap- 
plying to injuries in both interstate and intrastate com- 


77 


merce.’ Mr. Esch explained that many carriers failed to 
make sufficiently full reports. In February, 1910, the In- 
terstate Commerce Commission reported to the Senate 
that “railroads transport their passengers with compara- 
tive safety.” Hence there was all the more need of ob- 
taining information about employees, and the Commis- 
sion wished power to investigate.“ On May 6, the Act 
was passed, and differed from the former Act in giving to 


72XV Works 433, Seventh Annual Message (December 3, 1907). 

73 Sen. Rept. 250, 61st Cong., 2d Sess. (1910). 

74H. Repr. 2151, 60th Cong., 2d Sess. (1909). Interesting is the ConrEs- 
SIONS OF A RaiLway SIGNALMAN by Facin. Cf. Comment in LXXXVIII 
Nation 548, on the startling situation as revealed by Fagin. 

75 Thus defective cars might be moved to a repair point, etc. 

76 36 Stat. 298, 45 U. S. C. §§ 11, 12, 16 (1934). 

7745 Conc. Rec. 158 (1909). A new section was proposed defining “inter- 
state commerce” but was too narrow for Mr. Stanley of Georgia. 

78 Sen. Rep. No. 240, 6lst Cong., 2d Sess., Ser. No. 5582 (1910). 
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the Commission more of the power it desired in investi- 

gating the cause and nature of accidents to employees. 
The chief points of the measure were as follows: 

Section 1. The proper official of the carrier should make 

a “monthly report, under oath, of collisions, derailments, or 

other accidents resulting in injury to persons, equipment, or 


roadbed . . . which report shall state the nature and causes 
thereof,” etc. 


Section 2. A penalty of $100 was exacted for each violation. 

Section 3. The Interstate Commerce Commission had au- 
thority to investigate all “collisions, derailments, or other acci- 
dents resulting in serious injury” and might issue subpoenas, 
administer oaths, summon witnesses, and call for records. The 
Commission could also make public reports of accidents. 

A boiler inspection law was reported in the Senate 
February, 1910, after hearings of a technical nature.” 
“The Federal Government,” said Arthur E. Holder of 
the American Federation of Labor at this time, “should 
extend its police power in the interest of public policy and 
general welfare, and establish a bureau of competent 
boiler inspection.”” In June, 1910, the bill S. 6702 was 
brought up by Senator Cummins,” and was debated Jan- 
uary 10 and 11 of 1911. Senator Cummins explained that 
the bill did two things: first, declared it unlawful for 
a carrier to use a boiler in unsafe condition, and secondly, 
created a system of boiler inspection.” February 17, 1910, 
the bill was approved.” It was substantially as summa- 
rized by Senator Cummins, with provision for fining the 
carriers who disobeyed its provisions. In thus imposing 
additional liability on the railway companies, the Boiler 
Inspection Act was a further modification of the common 
law. 


79 36 Stat. 350 (1910), 45 U. S. C. §§ 38-39 (1934). 

80 There were also meetings of railway officials, Mr. Paulding of the New 
York Central and others not desiring any such bill. Cf. Sen. Doc. No. 446, 
6lst Cong., 2d Sess., Ser. No. 5658 (1910). 

81 Jbid. at 160 (March 1, 1910). 

82 Sen. Rep. No. 889, 61st Cong., 2d Sess., Ser. No. 5584 (1910). 

83 46 Conc. Rec. 729 (1911). 

84 36 Stat. 913 (1910), 45 U. S. C. §§ 22-23 (1934), amended March 4, 1915, 


38 Stat. 1192 (1915), 45 U. S. C. §§ 23-30 (1934), broadening the power of 
inspectors but not adding to their number. 





THE GEORGE WASHINGTON LAW REVIEW 


2. UPHOLDING THE SAFETY APPLIANCE LAWS 
IN THE COURTS 


In the meantime there had been much litigation on 
saftey appliance laws. On March 18, 1895, in the Pontius 
case decided in the Supreme Court with Chief Justice 
Fuller giving the Opinion,” the Act of Kansas which had 
been previously upheld in the Mackey case of 1888, was 
upheld. The Safety Appliance Act of 1893 was also de- 
clared to be constitutional. Neither the state nor the na- 
tional law, said the Supreme Court, was contrary to the 
equal protection clause of the Fourteenth Amendment 
since the hazardous business of running a railroad called 
for special legislation, and this was not discriminatory be- 
cause it covered all railroads equally. And the plaintiff 
when injured had been directly engaged in interstate com- 
merce. 


a. The Johnson Case 


The Johnson case was the first of three leading cases in 
which the safety appliance acts were upheld during the 


years 1904-1908.*° In 1900 Johnson, head brakeman of a 
freight train between San Francisco and Ogden, was or- 
dered at Promontory Point to uncouple the engine from 
another train and couple it to a dining car of the Southern 
Pacific resting on a side track. The engine and diner 
were equipped with the Janney coupler and Miller hook 
“which would not couple automatically by impact.” 
Johnson had to go between the cars, his hand was crushed, 
and had to be amputated above the wrist. Judgment was 
given against him in Utah on the eighth circuit, but his 
case was appealed to the Supreme Court.” 

85 Chicago, Kansas & Western Railroad Company v. Pontius, 157 U. S. 209 


reg Ct. 585, 39 L. ed. 675 (1895), aff’g 52 Kan. Rep. 264, 39 Pac. 739 
(1893). 

86 Otis Kent, editor for the Interstate Commerce Commission, AN INDEx- 
Dicest or Decisions UNDER THE FEDERAL SAFETY APPLIANCE Acts, (Wash- 
ington, D. C., 1910) 1. 

87 John v. Southern Pacific Company, and Same v. Same, 196 U. S. 1, 
25 Sup. Ct. 158, 49 L. ed. 363 (1904). The Interstate Commerce Commission 
expressed grave concern at the result of the decision in the circuit court. 
H. R. Doc. No. 254, 57th Cong., 2d Sess.. Ser. No. 4518 at 1-2 (1903). 
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Counsel for Johnson, plaintiff in error, argued that the 
word “car” should be used in a generic sense so as to in- 
clude a “locomotive.” He also contended that the lower 
court had taken too narrow a view of the commerce power. 
To the same effect also reasoned the Solicitor General and 
the Attorney General for the United States. 


Counsel for the carrier, however, contended that the 
diner was not in interstate commerce, because the mere 
intention to make an article the subject of commerce did 
not impress it with that character. The engine, also, was 
not within the statute. In consequence Johnson should be 
held to have assumed to risk of his employment. 


The Opinion of the Court was given by Mr. Chief Jus- 
tice Fuller.** The decision of the lower court, he stated, 
that both the locomotive and diner were properly 
equipped and that section 2 of the Act of 1893 did not 
apply to the locomotive, appeared to be “inconsistent with 
the plain intention of Congress” to promote safety. The 
term “car” should be used in a generic sense. The two 
couplers would not “couple automatically by impact” as 
specifically required by the Act of 1893. The circuit 
court had not given sufficient force to this provision, in- 
tended to keep men from going between the ends of the 
cars. Public documents, the messages of Harrison, and 
so forth, all showed the intention of Congress to remedy 
this trouble. Johnson had been obliged to go between the 
ends of the cars, the Act had violated, and judgment was 
therefore reversed. 


The Supreme Court sustained the Act of 1893, said Jus- 
tice Harlan, on the ground that it “manifestly had refer- 
ence to interstate commerce,” and such also was the view 
of the Attorney General in commenting upon the case 


88 Cf., 196 U. S. 1, 13-22, 25 Sup. Ct. 158, 49 L. ed. 363 (1904). 


89In Adair v. U. S., 208 U. S. 161, 177, 28 Sup. Ct. 277, 52 L. ed. 436, 
443 (1908). Note (1908) 13 Ann. Cas. 764. 
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85 Chicago, Kansas & Western Railroad Company v. Pontius, 157 U. S. 209, 
eo 9 Ct. 585, 39 L. ed. 675 (1895), aff’g 52 Kan. Rep. 264, 39 Pac. 739 
(1893). 

86 Otis Kent, editor for the Interstate Commerce Commission, AN INDEx- 
Dicest oF DecistonSs UNDER THE FEDERAL, SAFETY APPLIANCE Acts, (Wash- 
ington, D. C., 1910) 1. 

87 John v. Southern Pacific Company, and Same v. Same, 196 U. S. 1, 
25 Sup. Ct. 158, 49 L. ed. 363 (1904). The Interstate Commerce Commission 
expressed grave concern at the result of the decision in the circuit court. 
H. R. Doc. No. 254, 57th Cong., 2d Sess.. Ser. No. 4518 at 1-2 (1903). 
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To the same effect also reasoned the Solicitor General and 
the Attorney General for the United States. 


Counsel for the carrier, however, contended that the 
diner was not in interstate commerce, because the mere 
intention to make an article the subject of commerce did 
not impress it with that character. The engine, also, was 
not within the statute. In consequence Johnson should be 
held to have assumed to risk of his employment. 


The Opinion of the Court was given by Mr. Chief Jus- 
tice Fuller.** The decision of the lower court, he stated, 
that both the locomotive and diner were properly 
equipped and that section 2 of the Act of 1893 did not 
apply to the locomotive, appeared to be “inconsistent with 
the plain intention of Congress” to promote safety. The 
term “car” should be used in a generic sense. The two 
couplers would not “couple automatically by impact” as 
specifically required by the Act of 1893. The circuit 
court had not given sufficient force to this provision, in- 
tended to keep men from going between the ends of the 
cars. Public documents, the messages of Harrison, and 
so forth, all showed the intention of Congress to remedy 
this trouble. Johnson had been obliged to go between the 
ends of the cars, the Act had violated, and judgment was 
therefore reversed. 
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88 Cf., 196 U. S. 1, 13-22, 25 Sup. Ct. 158, 49 L. ed. 363 (1904). 


89In Adair v. U. S., 208 U. S. 161, 177, 28 Sup. Ct. 277, 52 L. ed. 436, 
443 (1908). Note (1908) 13 Ann. Cas. 764. 
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which is still a major prop of the national safety-appli- 
ance system.” 


b. The Schlemmer Case 


The Schlemmer case was decided March 4, 1907, in the 
Supreme Court,” at which time Justice Holmes gave the 
facts. Schlemmer, on the way from Pennsylvania to New 
York, was ordered to couple a shovel car to a caboose, the 
former having no coupler as required by the Act of 1893. 
Schlemmer “had to get between the cars, keeping below 
the level of the bottom of the shovel car. It was dusk and 
in endeavoring to obey the order and guide the drawbar, 
he rose a very little too high, and as he failed to hit the 
slot, the top of his head was crushed.”” 


Yet the lower Pennsylvania court failed to give the 
widow any compensation for this machine-murder, agree- 
ing with the railroad counsel that there was no federal 
question, the case being only one of contributory negli- 
gence. And here, said Justice Holmes, lay the main con- 
tention. Since the Act of 1893 specifically (section 8) 
relieved Schlemmer from assumption of risk, his right in 
that regard should not be sacrificed by calling risk by an- 
other name—contributory negligence! “A man not intent 
upon suicide,” said the Justice with beautiful sarcasm, “‘is 
said to be chargeable with negligence as matter of law 
when he miscalculates the height of a car behind him by 
an inch, while his duty requires him, in his crouching 
position, to direct a heavy drawbar moving above him 
into a small slot in front, and this in the dusk, at nearly 
nine of an August evening.” So the Pennsylvania deci- 
sion was reversed, although Justices Brewer, Peckham, 
McKenna, and Day dissented, believing Schlemmer was 
“negligent.” 


90H. Doc. 510, 70th Cong., 2d Sess. (1929) at 55. Following the Johnson 
case was decided United States v. Pittsburgh, Cleveland, Chicago & St. Louis 
Railway Company, 143 Fed. 360 (S. D. Ohio 1905). 

91 Schlemmer v. Buffalo, Rochester & Pittsburgh Railway Company, 205 U. S. 
1, 27 Sup. Ct. 407, 51 L. ed. 681 (1907). 


92 205 U. S. 1, 8-9, 27 Sup. Ct. 407, 51 L. ed. 681, 685 (1907). 
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c. The Taylor Case 


In the Taylor case a decision unfavorable to Taylor, a 
brakeman, was reversed in the Arkansas Supreme Court. 
Mr. Justice Moody gave the opinion for the United States 
Supreme Court on May 18, 1904.°° Taylor had been 
obliged to go between the ends of cars, of which one had 
the old style link-and-pin coupling, and had been killed. 
Section 5 of the Act of 1893, said the Justice, authorized 
the Interstate Commerce Commission to designate draw- 
bars of a certain kind for freight cars, and this section 
was “not unconstitutional as a delegation of legislative 
power.” And the Act of 1893, furthermore, supplanted 
the common-law rule of reasonable care on the part of 
the employer by requiring him to use a definite apparatus. 

In such a judgment one may again note how the com- 
mon law was altered by the exertion of a granted power 
of the United States when the exercise of the power was 
upheld in a court decision. 


3. BROAD CONSTRUCTION OF NATIONAL POWERS 


Among the great railway systems subject to the safety 
appliance acts, the Southern Railway showed consider- 
able reluctance to comply with the law.** But the South- 
ern was well disciplined both constitutionally and as it 
were, administratively, by a case decided in the Supreme 
Court October 30, 1911, under Justice Van Devanter, in 
which the Act of 1893 was given a broad interpretation. 
The Act was held to embrace all “locomotives, cars, and 
similar vehicles used on any railway that is a highway of 
interstate commerce and is not confined exclusively to ve- 
hicles engaged in such commerce.” ‘The power of Con- 
gress to protect persons moving in interstate commerce 
from danger was held to be “plenary and competent,” 
and in consequence moving vehicles should be so equipped 


93 St. Louis, Iron Mountain & Southern Railway Co. v. Taylor, 210 U. S. 
281, 28 Sup. Ct. 616, 52 L. ed. 1061 (1908). 

94 Cf. supra note 58. The Southern had 243 defective cars at one period of 
investigation. 
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as to avoid danger. Finally the sweeping interpretation 
was given that interstate and intrastate commerce were so 
commingled that trains and cars on the same railroad 
were “interdependent and that absence of safety appli- 
ances from any part of a train was . . . a menace not 
only to that train but to others.”*’ A substantial relation, 
continued the Court, of course existed between interstate 
commerce and equipment of cars with safety appliances, 
as was clearly shown by numerous court decisions that 
Congress could remove obstructions to commerce—cases 
from Gibbons v. Ogden onwards. 


Thus was decided a quite important safety-appliance- 
commerce-power Case, as it might be termed. Such a 
broad view of the commerce power would easily cover 
appliances on cars that at first thought appeared to travel 
only in intrastate commerce. 


In the Delk case,** the Supreme Court restated the abso- 
lute duty of the carrier to provide automatic couplers 


for cars running in interstate traffic; but more important 
was the Court’s ruling on jurisdiction. Prior to the Na- 
tional Liability Law of April 22, 1908,” it was explained, 
the carrier had a defense of contributory negligence under 
the common law, but under Court instruction, such a ques- 
tion might be submitted to a jury, following the procedure 
under the already existing National Liability Act.” 


Leading also, with a broad construction of the Safety 
Appliance Act, were the Wagner case of 1915 and the 


95 Summary of the syllabus which is quite closely the argument of the Opinion. 
Cf. H. Doc. 510, 70th Cong., 2d Sess. (1929), on the commerce argument of 
this case. Southern Railway Company v. United States, 222 U. S. 20, 32 Sup. 
Ct. 2, 56 L. ed. 72 (1911). 


96 Delk v. St. Louis & San Francisco Railway Company, 220 U. S. 580, 31 
Sup. Ct. 617, 55 L. ed. 590 (1911). 


87 This important Act, which modified the common law in respect to neg- 
ligence, we hope will be considered in another article. 35 Stat. 65 (1908), 45 
U. S. C. §§ 51-52 (1934). 


98 Where the court instructed the jury that they might find for the plaintiff if 
they believed he acted as a reasonably prudent man, or for the defendant if they 
believed the plaintiff was not thus prudent, the question of contributory neg- 
ligence was “fairly submitted.” 
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Rigsby case of 1916.°° They and the five cases previously 
discussed afforded unshakeable support for the national 
safety appliance system. 

After the Johnson case of 1904, the Safety Appliance 
Act was quite generally upheld in both state and federal 
courts. Cases are so numerous that only a few can be 
mention.” And after 1907 there was less litigation than 
before on safety appliances, although the due process and 
equal protection clauses of the Fourteenth Amendment 
were more often appealed to than formerly." On May 
15, 1911, the Supreme Court decided that Congress could 
regulate certain phases of common law in regard to safety 
appliances.*” In other cases from 1907 and 1911 clear 
down to 1934 the Safety Appliance Act has been held con- 
stitutional."* It has been broadly construed,’ has been 


99 San Antonio & Arkansas Pass Railway Company v. Wagner, 241 U. S. 
476, 36 Sup. Ct. 626, 60 L. ed. 1110 (1916), aff’g 166 S. W. 24 (Texas 1914), 
and Texas & Pacific Railway Company v. Rigsby, 241 U. S. 33, 36 Sup. Ct. 482, 
60 L. ed. 874 (1916). 


100 A case of 1903 stressing the commerce power and giving the Act of 1893 
a broad application was decided on February 3, by Judges Grosscup, Baker, and 
Seaman, in the case of Wabash Railroad Company v. United States, Elgin, 
J. & E. Co. v. Same, 168 Fed. 1 (C. C. A. 7th, 1909). Later cases of interest 
are the following: U.S. v. G. N. R. C.,, etc., 145 Fed. 438 (E. D. Wash. 1906), 
the Act being held to apply to all cars on the road. Hall v. Chicago, R. I. & 
P. Ry. Co., 149 Fed. 564 (N. D. Iowa 1906), holding that Congress had power 
under the commerce clause to pass a safety appliance law. United States v. 
Chicago, Peoria & St. Louis Railway Company, 143 Fed. 353 (S. D. Ill. 1906) 
(2 cases) upholding the Act of 1893. U. S. v. Colorado & Northwestern Rail- 
way Company, 157 Fed. 321, 85 C. C. A. 27 (1907), cert. den. 209 U. S. 544, 
28 Sup. Ct. 570, 52 L. ed. 919 (1908), holding that the Act of 1893 does not 
conflict with the Interstate Commerce Act. On this point cf. United States v. 
Geddes, 131 Fed. 452, 65 C. C. A. 320 (C. C. A. 6th, 1904), where the Act of 
1893 was not applied to a purely intrastate road. Mobile, Jackson & Kansas 
City Railroad Company v. Bromberg, 141 Ala. 258, 37 So. 395 (1904), uphold- 
ing the Act of 1893, and so in the Supreme Court the case of Southern Railroad 
Company v. Carson, 194 U. S. 136, 24 Sup. Ct. 609, 48 L. ed. 907 (1904 

101 Cf. DECENNIAL DiceEst, under Master & Servant (1897-1906) 111 (1), the 
same in the Seconp DecenntAL Dicest (1907-1916), and also § 245 under Con- 
stitutional Law (1907-1916). 

102 Chicago, Burlington & Quincy Railway Company vy. United States, 220 
U. S. 559, 31 Sup. Ct. 612, 55 L. ed. 582 (1911). 

103 Chicago, Rock Island & Pacific Railway Company v. Brown, 185 Fed. 80, 
107 C. C. A. 300 (C. C. A. 7th, 1911), aff'd 229 U. S. 317, 33 Sup. Ct. 840, 
57 L. ed. 1204 (1913). 

104 Texas & Pacific Railway Company vy. Rigsby, supra note 99, Schendel v. 
Chicago, Great Western Railway Company, 159 Minn. 166, 198 N. W. 450 
(1924), cert. granted 265 U. S. 579, 44 Sup. Ct. 639, 68 L. ed. 1189 (1924), 
aff'd 267 U. S. 287, 45 Sup. Ct. 303, 60 L. ed. 614 (1925). A leading case in 
this regard is San Antonio & Arkansas Pass Railway Company v. Wagner, 
cf. supra note 99. 
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held to apply to transfer trains,’ to terminal railroad 
companies,” to state belt line companies,’ and the car- 
coupler requirements of the Act have been rigidly up- 
held.*’* And in many cases under the Safety Appliance 
Act, interesting, careful, and close distinctions have been 
made between interstate and intrastate commerce, with a 
broad construction of the Act generally evident." 

Not infrequently, moreover, in safety appliance litiga- 
tion has arisen the question of state law and power as 
against national law and power. The chief point to men- 
tion in that connection is that national law has been up- 
held as against state power, as when, for example, the 
Southern Railway in 1915 successfully contested the In- 
diana safety appliance law which was held to yield to 
federal law."” Otherwise, if not contrary to federal law, 


state law might stand, such as the Georgia headlight 
and laws of other states regulating grade cross- 


111 


law, 


105 United States v. Chicago, Burlington and Quincy Railroad Company, 237 
U. S. 410, 35 Sup. Ct. 634, 59 L. ed. 1023 (1915). 

106 United States v. Northern Pacific Railway Company, 255 Fed. 655, 167 
C. C. A. 31 (C. C. A. 8th, 1919), cert. granted 249 U. S. 597, 39 Sup. Ct. 388, 
63 L. ed. 795 (1919), 254 U. S. 251, 41 Sup. Ct. 101, 65 L. ed. 249 (1920). 

107 McCallum v. United States, 298 Fed. 373 (C. C. A. Calif.), cert. den. 266 
U. S. 606, 45 Sup. Ct. 92, 69 L. ed. 464 (1924). 

108 Cf. Turrp DEcENNIAL Dicest, $111 (1%) under Master and Servant for 
Louisville & Nashville Railway Co. v. Layton, 145 Ga. 886, 90 S. E. 53 (1916), 
aff'd 243 U. S. 617, 37 Sup. Ct. 456, 61 L. ed. 931 (1917). Also the Schendel 
case, supra note 104. See also St. Joseph & Grand Island R. R. Co. v. Moore, 
243 U. S. 311, 37 Sup. Ct. 278, 61 L. ed. 741 (1917, from Missouri), giving a 
desperately injured brakeman damages. Cf. the rather important Goneau case, 
full title: Minneapolis, St. Paul & Sault St. Marie Railway Co. v. Goneau, 269 
+1938), , 46 Sup. Ct. 129, 70 L. ed. 335, aff’g 159 Minn. 41, 198 N. W. 403 


109 Great Northern Railway Company v. Otos, 239 U. S. 349, 36 Sup. Ct. 124, 
60 L. ed. 322 (1915), to the effect that an interstate car switched to a repair 
track is not withdrawn from commerce. United States v. Northern Pacific Rail- 
way Company, 254 U. S. 251, 41 Sup. Ct. 101, 65 L. ed. 249 (1920), that a cer- 
tain switching operation is not in commerce. Yet under certain circumstances, a 
switchman is in commerce; Louisville & Nashville Railway Company v. Park- 
er’s Adm’r, 242 U. S. 13, 37 Sup. Ct. 4, 61 L. ed. 119 (1916). 

The National Safety Appliance Act is constitutional under the commerce power, 
for which cf. Great Northern Railway Company v. United States, Washington, 
244 Fed. 406, 157 C. C. A. 32 (C. C. A. 9th, 1917), cert. den. 245 U. S. 664, 
38 Sup. Ct. 62, 62 L. ed. 537 (1917). <A law of a State, it has been held cannot 
touch logging ‘trains in interstate commerce, for which cf. State v. Beaumont & 
Great Northern Railroad Company, Texas, 183 S. W. 120 (Tex. 1916). 

110 Southern Railway Company v. Railroad Commission of Indiana, 236 U. S. 
(ist EY Sup. Ct. 304, 59 L. ed. 661 (1915), rev’g 179 Ind. 23, 100 N. E. 337 

111 Atlantic Bey Line Railway Company v. State of Georgia, 234 U. S. 280, 
34 Sup. Ct. 829, 58 L. ed. 1312 (1914). 
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112 


ings,” requiring accident reports to the state commis- 
sion,’ and other laws resembling the national Act of 1893 
but of state authority.” 


4. SUMMARY AND CONCLUSION 


The Act of 1893, it may be said by way of summary, 
was the beginning of a new national system protecting 
both the railway laborer and the public from injury and 
death by accidents by prescribing what appliances should 
be used on trains in interstate commerce. In this new 
system, extended by additional laws, the common law was 
modified by imposing liability upon the carrier where the 
required appliances had not been used. In many cases 
the new system was upheld with a broad interpretation of 
the commerce power, while leading cases made the fol- 
lowing specific contributions; the term “car” must be 
used generically, assumption of risk as to safety appliances 
was removed, the rule of reasonable care was exchanged 
for a definite apparatus, interstate commerce might reach 
into the realm of intrastate commerce, and upon the car- 
riers lay an inescapable obligation to use the proper ap- 
paratus. 

And the story was more than law alone. The reason- 
able rights of labor had been elevated above the cold de- 
mands of the machine—it had been strikingly proven that 
the commerce power could be used to uphold democracy! 

112 Northern Pacific Railway Company v. Puget Sound and Willopa Harbor 


Railway Co., 250 U. S. 332, 39 Sup. Ct. 474, 63 L. ed. 1013 (1919), aff’'g 94 
Wash. 10, 161 Pac. 850 (1919). 


113 Gulf, C. & S. F. Railway Company v. State, 33 Okla. 378, 125 Pac. 1103 
(1912). 


114 Majavis v. Great Northern Railway Company, 121 Minn. 431, 141 N. W. 
806 (1913). 
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Captain Boycott was an Englishman, an agent of Lord Earne, 
and a farmer of Lough Mark, in the wild and beautiful district 
of Connemora. In his capacity as agent he had served notices 
upon Lord Earne’s tenants, and the tenantry suddenly retaliated 
in a most unexpected way. . . . The population of the region 
for miles around resolved not to have anything to do with him, 
and as far as they could prevent it, not to allow anyone else 
to have anything to do with him. His life appeared to be in 
danger, he had to claim police protection. His servants fled 
from him as servants flee from their masters in some plague- 
stricken Italian city. The awful sentence of excommunication 
could hardly have rendered him more helplessly alone for a time. 
No one would work for him—no one would supply him with 
food. He and his wife had to work in their own fields them- 
selves, in most unpleasant imitation of Theocritan shepherds and 
shepherdesses, and play out their grim eclogue in their deserted 
fields, with the shadows of the armed constabulary ever at their 
heels." 


The type of treatment accorded to Lord Earne’s agent 
at the beginning of the last quarter of the nineteenth cen- 
tury was utilized by the commercial world to serve its 
own ends, and various modified forms of a boycott were 
employed to restrict and limit free and open competition. 

Such restrictions and limitations were among those re- 
straints of trade condemned by the Sherman Act,’ which 
in broad and sweeping terms declared all contracts, com- 
binations, and conspiracies in restraint of interstate trade 
or commerce to be illegal. No standards were set out in 
the Act, and no criteria were provided for the guidance 
of courts in determining whether or not any particular 
course of conduct violated the prohibitions of this Act. 
In the early cases, the courts felt that the sweeping denun- 


1Mr. Justice McCartuy, ENGLAND UNDER GLADSTONE, as quoted in State 
v. Glidden, 55 Conn. 46, 76, 8 Atl. 890 (1887). 


2 Act of July 2, 1890, 26 Stat. 209, 15 U. S. C. §1 (1934). 
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ciation reached all contracts which hindered or restricted 
trade in any way, and that the purpose of Congress was 
to make certain that interstate commerce would be com- 
pletely free and unfettered by private combines; but in 
1911 the Supreme Court read into the Act the now famous 
rule of reason,* stating that the Act was based on the com- 
mon law in effect at the time it was adopted and that it 
struck down only those combinations or conspiracies 
which imposed an unreasonable hindrance on interstate 
commerce. This interpretation of the words of the anti- 
trust laws has now become well accepted, and in general 
it is recognized that no restraint of trade is forbidden by 
the Sherman Act which is not an unreasonable restraint. 

Normally, there are two questions to be decided before 
any combination is held to be a violation of the Act. Does 
the combination impose a restraint on interstate trade? 
If it does, is the restraint unreasonable? It is the purpose 
of this article to see whether this second question is ma- 
terial in boycott cases. 


I. PER SE VIOLATIONS—PRICE FIXING ANALOGY 


Although possibly foreshadowed by certain earlier 
decisions, the idea that a course of conduct may be a vio- 
lation of the Sherman Act per se, regardless of its reason- 
ableness under the surrounding circumstances, was first 
clearly enunciated in the Trenton Potteries case.“ The 
defendants in that case were indicted on two counts, the 
first charging a combination to fix and maintain uniform 
prices and the second charging a combination to limit 
sales to a special group known as “legitimate jobbers,” 
and the judge instructed the jury that they could return 
a verdict of guilty without regard to the reasonableness 
of the prices fixed, or without regard to the reasonable- 


3’ Standard Oil Co. v. United States, 221 U. S. 1, 31 Sup. Ct. 502, 55 L. ed. 
619 (1910); United States v. American Tobacco Co., 221 U. S. 106, 31 Sup. 
Ct. 632, 55 L. ed. 663 (1910). 


4 United States v. Trenton Potteries Co., 273 U. S. 392, 47 Sup. Ct. 377, 
71 L. ed. 700 (1927). 
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ness of the concerted refusal to deal with any but the 
so-called “legitimate jobbers.” A verdict of guilty was 
set aside by the Circuit Court of Appeals on the ground 
that the issue of reasonableness should have been submit- 
ted to the jury. This was reversed by the Supreme Court, 
in an opinion concerning the charge only as it related to 
the price fixing count and holding that any agreement to 
fix prices was unreasonable in itself. The Court did not 
consider the second count of the indictment charging a 
combination to boycott all but “legitimate jobbers.” ° 

In the recent Socony-Vacuum case® the Supreme Court 
again considered the question whether an agreement to 
fix prices was per se a violation of the Sherman Act, or 
whether such an agreement violated the Act only if it 
imposed an unreasonable restraint on trade when all the 
circumstances of the particular case were considered, and 
in a sweeping opinion denounced as illegal per se all 
agreements of a price fixing nature. 

The chief reason for this rule is that price fixing is a 
direct injury to the consuming public, since it is thereby 
deprived of the advantages of free competition. The aim 
and result of price fixing “is the elimination of one form 
of competition” and this violates the Sherman Act, which 
is based on the assumption that “the public interest is best 
protected from the evils of monopoly and price control 
by the maintenance of competition.” ‘ ‘The mere exist- 
ence of this power obtained by combination, whether 
reasonably exercised or not, is too dangerous to be toler- 
ated, as it is a threat to that free and open competition in 
which the public has seen fit to place its chief reliance. 
Price fixing activities are set apart from other types of 
concerted endeavor and are condemned in and of them- 
sentence imposed on both counts did not exceed that which could have been 


imposed on the first count. Therefore the Supreme Court did not consider it 
necessary to pass on the second count. 


® United States v. Socony-Vacuum Oil Co., 310 U. S. 150, 60 Sup. Ct. 811, 
84 L. ed. 1129 (1940). 


7 Supra note 4 at 397. 
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selves because they affect the interests of and the relations 
with the consumer, who is no party to the combine and 
who has had no say in its formation or activities. 

A course of conduct, adopted by agreement among a 
group, affecting merely the relations between members of 
the group and not interfering with their relations with 
an outsider or with the consuming public might include 
activities in the nature of a boycott. But if the course of 
conduct does not interfere with the relations of a non- 
member of the group, then, even though this conduct 
hinders and impedes trade, it may not be unreasonable, 
and the courts should balance the benefits to be derived 
by the members of the combination and by the public 
against the results to the public of such activities. Most 
boycotting activities are not of this limited type, however, 
and they usually go beyond the field of self-regulation by 
the members of a group of their own inter-relations and 
interfere with the rights of an outsider, affecting the rela- 
tions between him and the members of the combination 
or others; this in turn affects the public by depriving it 
of the benefits of a market free of access and with compe- 
tition always at least potentially present. 

Such commercial boycotts are similar to price fixing 
and, if they affect interstate commerce, should equally be 
violations of the Sherman Act per se. Price fixing is an 
activity which goes beyond the field of self-regulation 
and interferes with the rights of the consumer and of the 
public, and affects the relations between the consumer and 
the members of the combination. When the element of 
interference with the relations between a nonmember 
of the combination and its members or others is present, 
boycotting goes beyond the field of self-regulation and 
interferes with the rights of others. No question of bal- 
ancing the benefits to be derived by the members of the 
combination and by the public against the results to 
the public of the activities in question should be open 
when the course of conduct itself affects relations with 
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the public by price fixing, or affects relations with an 
outsider by prohibiting these relations or forcing them to 
follow a stipulated channel. 


The cases do not go as far as to hold all commercial 
boycotts illegal, although there are some recent indica- 
tions that this may be the ultimate rule. The cases are 
certainly not inconsistent, however, with the view that, 
with the exception of a concerted refusal to enter into 
transactions themselves tainted with illegality, every com- 
mercial boycott which affects the relations between an 
outsider and members of the combination or others, re- 
gardless of its reasonableness under the circumstances, is 
per se a violation of the Sherman Act. 


II. Boycott CASES UNDER THE SHERMAN ACT 


Sherman Act cases involving a concerted refusal to deal 
present no concise picture. Throughout the fifty years of 
judicial interpretation of the antitrust laws certain funda- 
mental principles and a general philosophy have emerged, 


rather than any definite and clear-cut rules of thumb. The 
subject of commercial boycotts has rarely been segregated 
in the judicial discussions and seldom have criteria apply- 
ing particularly to boycotts been enunciated with any 
clarity, but at least certain parts of this topic are clearly 
covered by precedent.® 


The earliest case dealing with a boycott is Montague v. 
Lowry.’ An association of wholesalers and manufacturers 


8 Many cases concerning labor questions have also involved a_ boycott 
situation, and admittedly the opinions of the courts on boycotts instigated by 
labor organizations or due to labor disputes have a considerable bearing on 
the law of commercial boycotts. Congress, however, has enacted a wide 
variety of statutes setting out policies to be applied to labor disagreements 
which are radically different from those of the Sherman Act, and, especially 
in more recent years, the questions of boycotts in commercial transactions and 
of offensive measures used in labor disputes appear to be separate matters, 
involving separate considerations. This discussion will concern primarily cases 
of commercial boycotts, except for certain decisions handed down before the 
distinction between labor and boycott cases had become apparent. Any con- 
clusions reached concerning commercial boycotts would not necessarily apply 
to labor boycotts, because of the different considerations applying to the two 
types of cases. 


9193 U. S. 38, 24 Sup. Ct. 307, 48 L. ed. 608 (1904). 
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in its by-laws provided that no dealer member should buy 
from any manufacturer who was not a member of the 
association nor sell for less than list price to anyone not 
a member, and that manufacturers who sold to non- 
members should forfeit their membership. Because it 
was not a member of the association, Montague & Com- 
pany was unable to purchase from manufacturers or from 
dealers except at list prices. In a brief opinion for a 
unanimous Court, Mr. Justice Peckham held that the 
formation of the association and its activities constituted 
an agreement in restraint of trade within the meaning of 
the Sherman Act. He recited the obnoxious provisions 
of the by-laws of the association, and pointed out that 
manufacturers refused to sell to the plaintiff on the sole 
ground that it was not a member of the association. 
Whether it would have been admitted to membership 
was a matter for the arbitrary decision of the association, 
and a concern could not be put under any obligation to 
join an association in order to conduct its lawful business. 

The Supreme Court cited not a single case in this part 
of its decision and did not analyze the problem presented. 
Although giving little guide as to the proper approach 
to a boycott case, Montague v. Lowry held that a clear- 
cut concerted refusal to deal which restrained interstate 
commerce was a violation of the Sherman Act, and the 
Court evidently felt this was so self-evident that no dis- 
cussion was merited.’’ This decision showed that the 
Sherman Act was early conceived to apply to situations 
beyond those fixing prices or directly binding interstate 
trade, and here the boycott of a person, forbidding trans- 
actions between him and members of the combination, 
was condemned as a plain violation.” 

The next important Supreme Court decision on boy- 

10 Naturally, no question is raised in this opinion as to the reasonableness 


of the course of conduct, since this case was some years before the rule of 
reason was set out in the Standard Oil and Tobacco cases. 
11 Compare Addyston Pipe and Steel Co. v. United States, 175 U. S. 211, 
20 Sup. Ct. 96, 44 L. ed. 136 (1899). 
4 
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cotts was in a labor case, Loewe v. Lawlor.” This was 
an action against members of a labor union who, seeking 
to unionize all hat factories, called a strike in the plants 
of manufacturers refusing to unionize their factories and 
urged wholesalers throughout the country to boycott such 
manufacturers. The defendants declared a boycott against 
the hats made by the plaintiff, and announced that dealers 
in the hats of such nonunion manufacturers were like- 
wise to be boycotted. Holding that secondary boycotts” 
were within the prohibitions of the Sherman Act, the 
Supreme Court decided that this action could be main- 
tained. There was no discussion of any of the boycott 
features, and having held that the activities affected inter- 
state commerce, the opinion did not further analyze the 
conduct of the defendants. Evidently here too the Court 
felt that the results of such an activity were so clearly a 
restraint on interstate commerce that the mere statement 
of the case was a sufficient answer to any argument that 
it was not covered by the Sherman Act. 

The rule of reason was established in the Standard Oil 
case“ in 1911, and in 1914 the Supreme Court decided 
the Eastern States case.’* Various associations of retail 
lumber dealers sought to prevent wholesalers from sell- 
ing to the customers of the retailers, and periodically 
issued a report to their members informing them that the 
wholesalers listed had solicited orders from or had sold 
direct to consumers. These lists were commonly referred 
to as black lists in the industry and although there was 
no agreement among the retailers not to purchase from 
the wholesalers listed, it was conceded that the natural 
tendency of the circulation of such lists was to induce the 
retailers not to patronize the concerns blacklisted. The 

12208 U. S. 274, 28 Sup. Ct. 301, 52 L. ed. 488 (1908). 

13“Restraints of trade aimed at compelling third parties and strangers 
involuntarily not to engage in the course of trade except on conditions that 
the combination imposes.’’ Supra note 12 at 294. 


14 Supra note 3. 


15 Eastern States Retail Lumber Dealers Association v. United States, 
234 U. S. 600, 34 Sup. Ct. 951, 58 L. ed. 1490 (1913). 
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Supreme Court mentioned the recently enunciated rule 
of reason, and then cited Loewe v. Lawlor, but the rela- 
tion of the rule of reason to boycott activities was not 
satisfactorily explained.’* Relying on Loewe v. Lawlor, 
the Court emphasized that this activity affected the trade 
of a wholesaler with parties with whom he had no griev- 
ance, and the wholesaler who had antagonized one dealer 
would be subjected to pressure, induced by the report 
circulated among the members of the association, from all 
potential customers in a locality. This aspect took the 
case out of the normal and usual agreements in aid of 
commerce, and made the activity come within the pro- 
hibited class of unreasonable restraints. 


From this decision the inference may be drawn that 
concerted pressure, where it is applied by persons in the 
same class as the one offended but who themselves have 
no direct cause of grievance against the offender, is per se 
unreasonable.’ ‘The Court implied that when a group of 
persons by a concerted refusal to deal brings pressure to 
bear, such conduct is not a normal course of events, and 
becomes an unreasonable restraint regardless of the condi- 
tions.’* Although a dealer might refuse to buy from a 


16 Thomsen v. Cayser, 243 U. S. 66, 37 Sup. Ct. 353, 61 L. ed. 597 (1917) 
presented another opportunity to the Supreme Court to clarify this relation, 
but the opinion did not discuss the question. There the Circuit Court of 
Appeals first reversed a judgment and ordered a new trial on the ground that 
the reasonableness of a restraint was immaterial. Before the second appeal, 
the Supreme Court decided the Standard Oil case, and so on considering this 
case the second time the Circuit Court of Appeals reversed on the ground 
that the reasonableness of the restraint was material. The Supreme Court 
merely decided the restraint here was a violation of the Sherman Act, without 
discussing the application of the rule of reason to boycotting activities. 

17 See Lawlor v. Loewe, 235 U. S. 522, 534, 35 Sup. Ct. 170, 59 L. ed. 341 
(1915) where the Court interpreted the Eastern States case as settling that 
it is a violation of the antitrust laws to circulate a list among a large body 
of possible customers in anticipation of joint action by them in refusing to 
deal with the persons listed, even though there is no compulsion or agreement 
to refuse to deal with the persons black listed. 

18 The wholesalers in the Eastern States case knew of the circulation of 
the black lists, and knew that their trade with retailers would be curtailed if 
their names appeared on the black list. So there was coercion applied to the 
wholesalers not to sell consumers; pressure was exerted on one class of 
persons to induce them not to trade with another. This has some of the 
features of a secondary boycott, yet this is fundamentally different from the 
secondary boycott condemned in Loewe v. Lawlor, supra note 12, because 
the pressure was on the wholesalers—the party against whom the boycotters 
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source of supply because of its policy, and although other 
dealers might also refuse to buy if they likewise had been 
injured or had a grievance because of this policy, the 
Court said that the restraint was “within the prohibited 
class of undue and unreasonable restraints” if a vendor’s 
trade with parties who had no grievance against him was 
affected because of his activities with respect to other 
purchasers. 

The Supreme Court cited only Loewe v. Lawlor for 
this statement, yet it seems that this part of the decision 
went far beyond anything decided in the earlier case. In 
Loewe v. Lawlor the element of a secondary boycott was 
present; the workers not only boycotted the manufac- 
turer but also threatened to boycott any wholesaler who 
bought from a nonunion manufacturer, even though 
there was no dispute between the union and the whole- 
saler. So the pressure applied to the nonunion hat maker 
was both from the workers and from the wholesalers, who 
had no grievance against the manufacturer. But in the 
Eastern States case, the pressure came from a single, 
homogeneous group, the members of which had the same 
position in the industry. All the retail lumber dealers 
were interested in preventing sales to buyers who were 
normally their customers; a sale by a wholesaler to any 
general contractor deprived every retailer in the area of 
a potential customer, and the retailer who discovered the 
wholesaler making the direct sale had no more cause of 
complaint than any other retailer of the same locality. In 
both cases, however, the Court condemned activities which 
interfered with transactions into which the person boy- 
cotted, a nonmember of the combination, desired to enter. 

The Eastern States case indicated that while an injured 
party might cease dealing with an offending source of 


had a grievance. If this is a secondary boycott, then practically any concerted 
refusal to deal is a secondary boycott; any such refusal to deal is designed 
to force a person to conduct his business in a certain manner or to refrain 
from doing business entirely, and this naturally affects his relations with 
strangers to the boycotting group. 
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supply,” it was not a normal and usual agreement made 
in the aid of commerce for such an offended party to 
secure the help of persons with similar interests. Yet there 
could be no concerted refusal to deal unless the party 
offended sought and obtained the assistance either of per- 
sons similarly situated or of persons over whom he could 
exert some influence. The latter was the situation con- 
demned in Loewe v. Lawlor, and the former was con- 
demned in the Eastern States case. 

In these three opinions the Court did not carefully 
analyze the implications of a concerted refusal to deal, 
but rather relied on vague statements to the effect that 
interstate commerce was unduly burdened or that a per- 
son’s business was impaired. None of these cases indi- 
cated that it was necessary to consider the reasonableness 
of the activities in the light of all the circumstances to 
determine whether there had been a violation of the anti- 
trust laws. There was no consideration given to the policy 
behind the application of the Sherman Act to such con- 
certed refusals to deal, or to the benefits to be derived 
from the suppression of such conduct by the public or by 
individuals seeking to enter such fields. These three cases 
really do not give any indication of a technique or ap- 
proach for handling boycott problems, and they hardly 
seem to indicate that the Court considered a boycott to 
be a distinct type of activity under the Sherman Act. 

More recent Supreme Court decisions, although not 
analyzing the problems presented by a boycott in a very 
full way and although not deciding whether any boycott 
is per se a violation of the Sherman Act, do lend consid- 
erable weight to the view that a concerted refusal to deal 
is illegal regardless of the circumstances. These cases 
condemned concerted activities in the nature of a boycott 


19 The Court pointed out that any one retail dealer could unquestionably 
stop dealing with a wholesaler for any reasons which he considered sufficient, 
and could do so if he thought the wholesaler were trying to undermine his 
trade. But such an act, done by many acting in concert, may become a public 
wrong. Supra note 15 at 614. Cf. Federal Trade Commission v. Raymond 
Bros.-Clark Co., 263 U. S. 565, 44 Sup. Ct. 162, 68 L. ed. 448 (1924). 
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by which the business transactions of a nonmember of 
the combine were terminated or were forced to follow a 
stipulated pattern, and implied that such a boycott cannot 
be justified as reasonable under any circumstances. 


The Binderup case” was an action for damages against 
a group of distributors of motion picture films who re- 
fused to deal with an exhibitor and blacklisted him be- 
cause he would not do business with all the members of 
the defendant association. The Court did not discuss the 
reasonableness of the defendants’ conduct here, but point- 
ed out that the purpose of the defendants was to suppress 
this exhibitor’s interstate business entirely. On the author- 
ity of Loewe v. Lawlor, the Court held this a violation 
of the Sherman Act. Analogous principles were involved 
in the Anderson case” where shipowners agreed that they 
would hire seamen only in accordance with the rules of 
an association. Without separate consideration of the boy- 
cott feature, the Court held that this was a clear violation 
of the antitrust laws. Here the shipowners by concerted 
action refused to deal with seamen except in one way; 
this action impeded the shipowners’ liberty and freedom 
as it bound them to carry on this part of their business 
only in one channel. However this also affected relations 
between members of the group and prospective employ- 
ees, strangers to the combination, and the latter could 
enter into transactions with members of the group only 
under stipulated conditions. The Supreme Court did not 
discuss the reasonableness of this conduct, and once hav- 
ing decided that it restrained trade, the Court did not 
proceed to inquire if the restraint was undue or unreason- 
able. Yet the lower courts had held there was no violation 
of the Sherman Act under these circumstances because 


20 Binderup v. Pathe Exchange, 263 U. S. 291, 44 Sup. Ct. 96, 68 L. ed. 
308 (1923). 


21 Anderson v. Shipowners Association of the Pacific Coast, 272 U. S. 359, 
47 Sup. Ct. 125, 71 L. ed. 298 (1926). 
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this activity was only a regulation of commerce and so 
was not an unreasonable restraint.” 

The Paramount Famous Lasky and the First National 
Pictures cases were both suits by the United States for 
injunctions. In the first, distributors of motion picture 
films agreed that they would deal with exhibitors only on 
a standard form of contract providing among other things 
for the arbitration of all controversies. Citing the East- 
ern States and Binderup cases, the Court said that the 
necessary and inevitable tendency of this agreement was 
to produce a material and unreasonable restraint, and 
that this agreement was not a normal and usual one in aid 
of trade and so it was not reasonable. The Court certainly 
did not say that the terms of the contract were unreason- 
able; this question was not even discussed in the opinion. 
Therefore, it must have been that the adoption by con- 
certed action of any reasonable contract as the only 
manner in which a group would deal with a potential 
customer was unreasonable in and of itself. Although 
this manner may have been reasonable, the opinion of 
the Court held that this was immaterial; the adoption 
of the manner was unreasonable. This case lends consid- 
erable strength to the argument that any refusal to deal 
arrived at by agreement is unreasonable in and of itself, 
and a per se violation of the Sherman Act. 

Decided the same day as the Paramount Famous Lasky 
case, the First National Pictures case“ held it was a vio- 
lation of the Sherman Act for distributors to agree not 
to lease films except for cash to any exhibitor whose name 
appeared on a credit list issued by the association. Again 
without any satisfactory analysis of the problem, Mr. Jus- 
tice McReynolds said that the “obvious purpose of the 
arrangement is to restrict the liberty of those who have 


2210 F. (2d) 96 (C. C. A. 9th, 1926). See also Tilbury v. Oregon Steve- 
doring Co., 7 F. (2d) 1 (C. C. A. 9th, 1925); 8 F. (2d) 898 (Ore. 1925). 

23 Paramount Famous Lasky Corporation v. United States, 282 U. S. 30, 
51 Sup. Ct. 42, 75 L. ed. 145 (1930); United States v. First National Pictures, 
Inc., 282 U. S. 44, 51 Sup. Ct. 45, 75 L. ed. 151 (1930). 

24 United States v. First National Pictures, ibid. 
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representatives on the Film Board and secure their 
concerted action for the purpose of coercing certain pur- 
chasers of theaters by excluding them from the oppor- 
tunity to deal in a free and untrammeled market.” *” The 
basis for the concerted refusal to deal except on certain 
conditions was apparently most reasonable from a busi- 
ness point of view, and there was nothing arbitrary in the 
course of activity adopted, yet the very adoption of this 
one method of dealing to the exclusion of all others was 
held to be an unreasonable restraint of trade. In none 
of these cases did the Supreme Court discuss the reason- 
ableness of the adoption of the program under all the 
circumstances presented, and from its failure to do so 
such reasonableness would seem immaterial. The infer- 
ence is strong that a refusal to deal, even though it be 
only conditional, is per se a violation of the antitrust 
laws.”° 

Two more cases deserve particular mention in the evo- 
lution of the application of the Sherman Act to Boycotts. 
One is Duplex Printing Press Company v. Deering” 
where a majority of five justices, on the authority of 
Loewe v. Lawlor and the Eastern States case, held it was 
a violation of the Sherman Act for union officials, in an 
effort to unionize the plaintiff's plant, to inaugurate a 
secondary boycott of the plaintiff's product by threats 
designed to prevent its installation, use, or repair. The 
pressure on the plaintiff, and the restraint of his inter- 
state shipments, was due to coercion applied by the 
union to purchasers, strangers to the dispute between the 
plaintiff and the union and parties against whom the union 
had no direct grievance. Despite the absence of force or 
threats of force, such a boycott was held within the pro- 

25 [bid. at 54. For this decision the Court cited only the Paramount Famous 
Lasky case, the Eastern States case, the Binderup case, the Anderson case, 


and United States v. American Linseed Oil Co., 262 U. S. 371, 43 Sup. Ct. 
607, 67 L. ed. 1035 (1923). 


26 See also Majestic Theater Co. v. United Artists Corporation, 43 F. (2d) 
991 (Conn. 1930). 


27 254 U. S. 443, 41 Sup. Ct. 172, 65 L. ed. 349 (1921). 
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hibition of the anti-trust laws, and no justification was 
afforded by the object of the defendants to benefit them- 
selves or their associates. This was clearly an interference 
with relations between nonmembers of the combination. 

In the Sugar Institute case,“ boycotting was a minor 
part of a complex codperative endeavor to relieve a vari- 
ety of supposed evils in the industry. Sugar refiners 
agreed not to deal with any broker or warehouseman 
unless he limited his activities to one of these fields, cir- 
culated lists of qualified brokers and warehousemen, and 
agreed to transact business with brokers and warehouse- 
men only under an approved form of contract. This 
course of dealing was held an unreasonable restraint of 
trade, but since the regulation of relations between the 
sugar refiners and the brokers and warehousemen was 
merely a small part of the defendants’ activities looking 
towards control and domination of the entire sugar indus- 
try, the opinion of the Court did not refer to these par- 
ticular boycotting activities in its discussion of the appli- 
cable law. In discussing the Sherman Act, Chief Justice 
Hughes said: 

The restrictions imposed by the Sherman Act are not me- 
chanical or artificial. We have repeatedly said that they set up 
the essential standard of reasonableness. . . . Designed to frus- 
trate unreasonable restraint, they do not prevent the adoption 
of reasonable means to protect interstate commerce from destruc- 
tive or injurious practices and to promote competition upon a 
sound basis. Voluntary action to end abuses and to foster fair 
competitive opportunities in the public interest may be more 
effective than legal processes. And cooperative endeavor may 
appropriately have wider objectives than merely the removal of 
evils which are infractions of positive law. Nor does the fact 
that the correction of abuses may tend to stabilize a business, 
or to produce fairer price levels, require that abuses should go 
uncorrected or that an effort to correct them should for that 
reason alone be stamped as an unreasonable restraint of trade. 
Accordingly we have held that a coOperative enterprise other- 
wise free from objection, which carries with it no monopolistic 


menace, is not to be condemned as an undue restraint merely 
because it may effect a change in market conditions where the 


28 Sugar Institute v. United States, 297 U. S. 553, 56 Sup. Ct. 629, 80 L. ed. 
856 (1936). 
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change would be in mitigation of recognized evils and would not 
impair, but rather foster, fair competitive opportunities.”® 
Although this language from the Court’s opinion would 
seem to indicate that the reasonableness of a boycott 
should be considered in relation to all the facts in the case, 
and that a boycott is not unreasonable per se if it is 
designed to remove an evil in the industry and if it does 
not promote monopoly,” still it must be remembered that 
the Court was not dealing primarily with the question 
of a boycott. The Court recognized that illegal means 
cannot be used in any concerted endeavor, despite a laud- 
able aim of removing trade abuses. What these illegal 
means include was not explained, although in the light 
of the later Socony-Vacuum opinion ™ it would seem that 
any price fixing scheme amounts to an illegal means, the 
use of which makes the restraint an unreasonable one in 
and of itself despite conditions in the industry. This same 
reasoning should be applied to boycotts which affect an 
outsider, and the use of such a concerted refusal to deal 
should be an illegal means in and of itself and so not 
justifiable by an intention to remove competitive abuses. 
It is unquestionably true that codperative endeavor can 
have wider objectives than the elimination of evils which 
are “infractions of positive law,” but such objectives can- 
not be accomplished by the use of any means which are 
in themselves unlawful. The adoption of a boycott affect- 
ing a nonmember of the combine as one of the means for 
carrying out such codperative endeavor should be enough 
to make the activity illegal and cause it to be regarded 
in and of itself as an unreasonable restraint of trade under 
the antitrust laws. 
Although none of these leading cases said whether the 
courts should consider the reasonableness of the boycott 
under all the circumstances, and whether only such re- 


29 [bid. at 597-598. 


30 See the —— of Mack, J., in the court below, 15 F. Supp. 817, 899 
(S. D. N. Y. 1934). 


31 Supra os 6. 
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fusals to deal were illegal as were unreasonable under the 
circumstances, in each case the Court said that the boy- 
cotting activities pursued amounted to an unreasonable 
restraint of trade. In no case, however, did the Supreme 
Court specifically consider whether this unreasonableness 
was due to the surrounding circumstances, or whether it 
was due to the adoption in and of itself of the boycott.” 

The recent Millinery Creators’ Guild and Fashion 
Originators’ Guild cases* indicated the Supreme Court’s 
failure to perceive the problems presented by a boycott. 
Both cases came from the Second Circuit Court of Ap- 
peals, the Millinery Creators’ Guild case * having been 
decided by that Court prior to the Supreme Court’s opin- 
ion in the Socony-Vacuum case * and the Fashion Orig- 


32 National Association of Window Glass Manufacturers v. United States, 
263 U. S. 403, 44 Sup. Ct. 148, 68 L. ed. 358 (1923) did not hold that a con- 
certed refusal to deal may be reasonable under some circumstances. This case 
presented no real boycott feature, since the refusal to deal, although adopted 
by agreement, was only a refusal to deal with other members of the com- 
bination except at certain times, and no transactions between members of the 
group and outsiders were precluded or conditioned by the agreement. In such 
a case, it is proper to inquire whether the regulations imposed an unreasonable 
burden on interstate commerce and under the circumstances presented in 
this case the Supreme Court held that there was no unreasonable restraint, 
and so no violation of the Sherman Act. But there is nothing in the opinion 
to indicate that if such a restraint as was shown here had affected the 
relations of an outsider, either with members of the combination or with 
others, the question of the reasonableness of the restraint would have been open. 
Compare Appalachian Coals, Inc. v. United States, 288 U. S. 344, 53 Sup. 
Ct. 471, 77 L. ed. 825 (1933) where the codperative endeavor was designed 
only to regulate the business of members of the combination and their rela- 
tions between themselves. No boycott features were presented. It is true 
that the approach reflected by this case indicated that the courts should in all 
Sherman Act cases consider whether the conduct was reasonable under the 
peculiar facts presented, and the opinion seemed to cast doubt on any doctrine 
of per se violations of the Sherman Act. The effect of this decision on the 
application of the rule of the Trenton Potteries case was uncertain for some 
time. The Seventh Circuit Court of Appeals in the Socony-Vacuum case, 
105 F. (2d) 809 (C. C. A. 7th, 1939), relied on the Appalachian Coals 
case in deciding that codperative endeavor was no violation of the Sherman 
Act under the rule of the Trenton Potteries case, if it was reasonable and 
properly designed to remove abuses in the industry, regardless of the effect 
such codperative endeavor might have in stabilizing the price structure. The 
Supreme Court in the Socony-Vacuum case, however, reaffirmed the per se 
doctrine. 

83 Fashion Originators’ Guild v. Federal Trade Commission, 312 U. S. 457, 
61 Sup. Ct. 703, 85 L. ed. (adv. op.) 557 (1941); Millinery Creators’ Guild 
v. Federal Trade Commission, 312 U. S. 469, 61 Sup. Ct. 708; 85 L. ed. 
(adv. op.) 562 (1941). 

34 Millinery Creators’ Guild v. Federal Trade Commission, 109 F. (2d) 
175 (C. C. A. 2d, 1940). 

35 Supra note 6. 
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inators’ Guild case * having been decided afterwards. In 
the Millinery Creators’ Guild case, the Circuit Court of 
Appeals stated that a boycott would not be unreasonable 
unless it were designed to eliminate a socially useful type 
of competition. If this were the law, then no boycott 
would be unreasonable per se, and in every case the court 
would have to determine whether the activities were un- 
reasonable under all the circumstances.*’ This was exactly 
what the Circuit Court of Appeals did in this case, and 
although it condemned a boycott by manufacturers of 
retailers who patronized style pirates, it did so on the 
ground that this was unreasonable under the circum- 
stances and went beyond the “permissible zone of con- 
duct.” * In the Fashion Originators’ Guild case the 
same Circuit Court of Appeals condemned a boycott by 
dressmakers of retailers who patronized style pirates, but 
without any consideration of the reasonableness of this 
course of conduct. ‘The accepted rubric for this is that 
when the means are unlawful per se, the purposes of the 
confederates will not justify them.” * For this the Cir- 
cuit Court of Appeals relied on the price fixing cases, and 
especially the Socony-Vacuum case, pointing out that 
under that decision the remedy of price fixing may not 
be resorted to however grave the industrial disorders, and 
that although the industry may by cooperative endeavor 
take certain steps, there are some devices which it may 
not employ at all. 


Price fixing is not, however, the only means unlawful per se; 
the interest of the consumer is not all that determines the “‘reason- 


36 Fashion Originators’ Guild v. Federal Trade Commission, 114 F. (2d) 
80 (C. C. A. 2d, 1940). 

37 Compare United States v. King, 229 Fed. 275 (Mass. 1915), 250 Fed. 
908 (Mass. 1916); United States v. Sugar Institute, 15 F. Supp. 817, 899 
(S. D. N. Y. 1934). 

38 Some support for this view is found in the language used by Chief Justice 
Hughes in the Sugar Institute case, supra note 28, when he stated that con- 
certed endeavor may be used to accomplish certain ends beyond the elimination 
of positive evils. This language, however, in the light of the later Socony- 
Vacuum case, supra note 6, can no longer be regarded as reflecting the 
proper approach. 


39 Supra note 35 at 84. 
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ableness” of a contract “in restraint of trade.” It is also unlawful 
to exclude from the market any of those supplying it—assuming 
that there is no independent reason by virtue of their conduct 
to justify their exclusion—and it is no excuse for doing so that 
their exclusion will result in benefits to consumers, or to the 
producers who remain.*° 
The Millinery Creators’ Guild and the Fashion Orig- 
inators’ Guild cases were argued before the Supreme 
Court as companion cases. Speaking for a unanimous 
Court, Mr. Justice Black affirmed both judgments, but 
his opinions did not indicate what was the proper ap- 
proach to a boycott case. In the Fashion Originators’ 
Guild case, he said that the plan of the combination was 
“well within the inhibition of the policies declared by the 
Sherman Act itself,” and that this plan ran contrary to 
the policies of the Sherman Act in many respects. The 
opinion enumerated several of these respects, and appar- 
ently treated the different aspects of the combination as 
violations of the Sherman Act, comparing them to price 
fixing and limitation of production. Some of the aspects 
of the plan condemned by the Court involved only the 
regulation by members of the combination of their rela- 
tions with each other, while other aspects involved a 
refusal to deal with nonmembers of the combination and 
an interference with the relations desired by such non- 
members; but the Court did not make any distinction 
between activities of these two types and evidently treated 
them without any analysis of this nature.** The Court 


40 Tbid. at 85. 

41 Among the ways in which the plan violated the Sherman Act, the Court 
mentioned the narrowing of outlets to which manufacturers could sell and the 
sources from which retailers could buy, and the subjecting of all retailers 
and manufacturers who declined to comply with the Guild’s program to an 
organized boycott. Both of these activities clearly involved interference with 
relations desired by nonmembers of the combination and a concerted refusal 
to deal with persons who had no part in the conspiracy. However, the Court 
also mentioned in its enumeration of the respects in which the Guild’s plan 
ran counter to the policy of the Sherman Act the taking away of the freedom 
of action of members by requiring each to reveal to the Guild the intimate 
details of their individual affairs, and the fact that the necessary tendency 
and purpose of the Guild’s plan was the direct suppression of competition 
from the sale of unregistered textiles and copied designs. The Court also 
added that the combination was in effect an “Extra-governmental agency, which 
prescribes rules for the regulation and restraint of interstate commerce, and 
provides extra-judicial tribunals for the determination and punishment of 
violations.” 312 U. S. 457, 465. 
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did not indicate why these various aspects of the dress- 
makers’ plan constituted a violation of the Sherman Act. 
To amount to such a violation, concerted activity must 
impose an unreasonable restraint on trade; yet the Court 
did not consider the reasonableness of the various ac- 
tivities under all the circumstances of this case, and 
did not discuss the reasonableness of any of the “respects 
in which the Guild’s plan runs contrary to the policy 
of the Sherman Act.” In this part of its opinion, the 
Court did not mention the word “reasonable” and ap- 
parently did not consider why such conduct amounted 
to an unreasonable restraint of trade. Possibly the Court 
felt that any plan to suppress directly one form of 
competition, whatever the means employed, was unrea- 
sonable under any circumstances. The Court did not 
express itself in this fashion, however, and did not even 
say that the entire scheme amounted to an unreason- 
able restraint of trade, but merely concluded that the 
plan violated the Sherman Act. 

The manufacturers in this case contended that the 
restraint of trade imposed by their activity was no viola- 
tion of the Sherman Act because it was not unreasonable 
under the circumstances present in the industry. The 
Federal Trade Commission had refused to receive this 
evidence, and the Circuit Court of Appeals had decided 
that such proof was immaterial. On this point the Su- 
preme Court said: 


As we have pointed out, however, the aim of petitioners’ com- 
bination was the intentional destruction of one type of manufac- 
ture and sale which competed with Guild members. The purpose 
and object of this combination, its potential power, its tendency 
to monopoly, the coercion it could and did practice upon a rival 
method of competition, all brought it within the policy of the 
prohibition declared by the Sherman and Clayton Acts. For this 
reason, the principles announced in Appalachian Coal, Inc. v. 
United States, . . . and Sugar Institute v. United States, . 
have no application here. Under these circumstances, it was not 
error to refuse to hear evidence for the reasonableness of the 
methods pursued by the combination to accomplish its unlawful 
object is no more material than would be the reasonableness of 
the prices fixed by unlawful combination.*? 


42 Ibid. at 467-468. 
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The Court was apparently of the opinion that the Sher- 
man Act condemned the Guild’s plan because of all the 
activities resorted to by the combination, when viewed in 
the light of its purpose and the surrounding circum- 
stances. Such concerted activity would violate the Sher- 
man Act only if it imposed an unreasonable restraint on 
trade. Since the Court refused to allow the manufacturers 
to show that their course of conduct was not unreasonable 
in view of all the circumstances and the necessity for the 
practices followed, and since nevertheless, the Court held 
the object of the manufacturers’ concerted activity was 
unlawful, which presupposes a holding that such object 
was to impose an unreasonable restraint, it must be that 
the Court felt the restraint was unreasonable per se. This 
is somewhat similar to the approach which could have 
been followed if price fixing had been one of the prac- 
tices resorted to by the combination, and apparently the 
Court treated the component activities here present as 
unreasonable in and of themselves.** The Court, how- 
ever, did not mention any such approach to the problem 
and did not say that the concerted activity was per se a 
violation of the Act. 


43 The most important of these activities was the concerted refusal to deal 
with any but retailers and manufacturers who abided by the Guild’s plan. 
Although the Court mentions other aspects as well, it seems unlikely that the 
taking away of “the freedom of action of members by requiring each to reveal 
to the Guild the intimate details of their individual affairs” would be of much 
weight in concluding that the course of activity was unreasonable per se. 
The Court cites only United States v. American Linseed Oil Co., supra note 25, 
but does not mention Maple Flooring Manufacturers Assn. v. United States, 
268 U. S. 563, 45 Sup. Ct. 578, 69 L. ed. 1093 (1925), or Cement Manufac- 
turers Protective Assn. v. United States, 268 U. S. 588, 45 Sup. Ct. 586, 
69 L. ed. 1104 (1925), both of which held that a system of exchanging in- 
formation requiring members of the combination to reveal details of their 
business imposed only reasonable restraints on trade. Since the Court did not 
cite these cases and did not decide that the revealing of business details by 
the members of the group to each other was carried to an unreasonable extent, 
it seems unlikely that such a practice could be regarded as making the com- 
bination unreasonable per se. The Court did rely on the practice of the Guild in 
establishing a system of trial and appellate tribunals for determining whether a 
garment was a copy of a so-called original design, and in imposing heavy 
fines on members who violated the plan. As all of these activities, however, 
were incidental to the boycotting features of the plan and were relatively 
minor aspects of the entire program, it seems that the concerted refusal to 
deal was the backbone of the plan and its distinguishing feature. 
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The Supreme Court’s decision in the Millinery Crea- 
tors’ Guild case “* rested solely on the preceding Fashion 
Originators’ Guild opinion. The different approaches to 
a boycott employed by the Second Circuit Court of Ap- 
peals when it considered each case were neither reconciled 
nor apparently even recognized by the Supreme Court. 
The application to commercial boycotts of the per se 
doctrine of unreasonableness, announced by the Second 
Circuit in the Fashion Originators’ Guild case, was not 
referred to at all by the Supreme Court. But certainly 
the view adopted by the Second Circuit in the Millinery 
Creators’ Guild case was disapproved, at least by impli- 
cation, since the Supreme Court did not consider whether 
the activities eliminated a socially useful type of compe- 
tition. The Supreme Court decided that the course of 
conduct in each case was unlawful and, therefore, the 
Court said, the unreasonableness of the practices followed 
was immaterial. This can be true, however, only if the 
case is one where the restraint is unreasonable in and of 
itself. Unfortunately the Court was not at all clear as 
to its grounds for holding that the plans were unlawful. 
The opinions of the Supreme Court did not satisfactorily 
analyze the problems presented by a concerted refusal to 
deal, and the manner in which such an activity has the 
necessary effect of preventing a person who is outside the 
combination from doing business or of preventing him 
from doing business in a particular way. The view ex- 
pressed by the Second Circuit Court of Appeals in its 
consideration of the Fashion Originators’ Guild case is 
much more clear and convincing, and possibly the Su- 
preme Court will eventually explain whether this is the 
correct approach to the problems presented by a com- 
mercial boycott. 


CONCLUDED IN FEBRUARY ISSUE. 


44 Supra note 32. 
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EDITORIAL NOTES 


DEVELOPMENTS IN THE LAW OF COLLISION AT SEA 


A look at the thousands of decisions handed down in collision cases, 
where the facts are probably of less divergence than in most fields 
of law, will lead to the conclusion that the mariner is confronted with 
many problems in maneuvering his ship, that cannot be readily or 
definitely solved. This note is intended to serve as a sailor’s weather 
vane—showing which way the wind is blowing as indicated by recent 
decisions in the United States. 

It is to be noted that there are two sets of rules to be considered: 
the International Rules for Navigation At Sea’ established by agree- 
ment between maritime nations to govern navigation on the high 
seas, and the Inland Rules of Navigation for Harbors, Rivers, and 
Inland Waters Generally? enacted by congress to govern navigation 
on the inland waters of the United States. The Pilot Rules estab- 
lished by the Board of Supervising Inspectors of Steam vessels sup- 
plement the latter rules and have the same force as law.* These rules 
shall hereafter be referred to as part of the Inland Rules without at- 


tempt to distinguish them. In addition there are separate rules for 
the Great Lakes* and also for the Red River of the North and Rivers 
Emptying into the Gulf of Mexico; these rules differ in minor 
respects from the other inland rules, but it is not within the scope of 
this note to consider them. 


Privileged Vessels 


The International and Inland Rules of the Road for the situation 
of two vessels crossing are identical, reading as follows, “Art. 19. 
When two steam-vessels are crossing, so as to involve risk of col-. 
lision, the vessel which has the other on her starboard side shall keep 
out of the way of the other. Art. 20. When a steam-vessel and a 
sailing-vessel are proceeding in such directions as to involve risk of 
collision, the steam-vessel shall keep out of the way of the sailing 
vessel. Art. 21. Where, by any of these rules, one of the two ves- 
sels is to keep out of the way, the other shall keep her course and 
speed. Art. 22. Every vessel which is directed by these rules to 


126 Stat. 320 (1890), 33 U. S. C. c. 2 (1934) as amended. 
2 30 Stat. 96 (1897), 33 U. S. C. c. 3 (1934) as amended. 

8 The Gezina, 89 F. (2d) 300 (C. C. A. 4th, 1937). 

428 Stat. 645 (1895), 33 U. S. C. c. 4 (1934) as amended. 
5 28 Stat. 672 (1895), 33 U. S. C. c. 5 (1934) as amended. 
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keep out of the way of another vessel shall, if the circumstances of 
the case admit, avoid crossing ahead of the other. Art. 23. Every 
Steam-vessel which is directed by these rules to keep out of the way 
of another vessel shall, on approaching her, if necessary, slacken her 
speed or stop or reverse.” Under these rules it is generally admitted 
by mariners that the privileged vessel has the most difficult problem ; 
one of the most trying positions an officer encounters is that of hold- 
ing his course and speed when danger of collision is momentarily 
increasing but the other vessel is obligated to act in avoidance while 
the first vessel is obligated to maintain course and speed. Many times 
when in sight of another vessel the officer piloting a ship desires to 
change course in such a way that the situation in regard to the rules 
will be changed, 1.e. the change of course will make his vessel a 
privileged instead of a burdened vessel under the rules quoted above. 
The question arises as to how close such a change can be made so as 
to reverse the obligations. The courts have been wary of this prob- 
lem but have made two recent decisions that serve as a guide. In 
one a destroyer was making eighteen knots in formation and a 
freighter twelve. Five minutes before the collision, when two miles 
apart, the freighter changed course so as to make the destroyer the 
burdened vessel whereas she had been privileged before. The court 
said, 

“Still we need not delve into technical niceties to determining 
the minimum distance in terms of yards or miles as to when 
her freedom of choice ceased as a matter of law . . . yet we have 
been careful not to stamp with approval the navigation of the 
freighter in establishing her crossing course when and as it was 
done. We go no farther to say that, whether it was right or 
wrong at the time, it was so clearly a remote cause of the colli- 


sion that we are forced to conclude that the disaster must be 
attributed wholly to the gross fault of the destroyer.”® 


In the other case a vessel changing course within five hundred 
yards of another was held grossly at fault because this change of 
course was made in too close proximity to make the vessel altering 
course privileged.? From these cases the mariner can safely conclude 
that his freedom of choice to change course and make his vessel priv- 
ileged has ceased when the situation is as near one of danger as was 
presented in the first case above. It appears that the element of time 
should control rather than distance because speed of the vessels must 
be considered. 


6 The Steel Inventor, 43 F. (2d) 958 (C. C. A. 2d, 1930). 
7 The District of Columbia, 74 F. (2d) 977 (C. C. A. 4th, 1935). 
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How long should the privileged vessel hold her course and speed in 
the face of imminent collision which the burdened vessel is making 
no apparent attempt to avoid? The courts are in general accord in 
holding that the course can be maintained until it becomes apparent 
that the burdened vessel cannot alone avoid collision.* But at the 
instant the officer on the privileged vessel decides action by him is 
necessary it is indicated he must reverse and blow the danger signal 
of three blasts ;* and where the privileged vessel had blown signals 
without response the court decided it was mandatory for it to reverse 
immediately upon stopping the engines, when such action would 
obviously have prevented the collision.‘*° And the same rule applies 
where one of the vessels is backing away from a pier on a discern- 
ible course. But it has been rapidly held that vessels which are 
maneuvering to enter, or leave a dock or anchorage are not subject 
to the starboard hand or overtaking rules; only to the special circum- 
stance rule which is identical in Inland‘? and International** Rules.** 
The deciding thing in these situations seems to be whether or not 
it is reasonably apparent to other craft that the vessel is on a definite 
course.’® The officer must decide whether he can reasonably assume 
the other ship is on a definite course before applying the ordinary 
Rules of the Road thereto. 

When considering the matter of signals for the crossing situations 
covered by the rules above, it is noted that the International and In- 
land Rules are not the same. The International rule reads, ‘Art. 28. 
. . . One short blast to mean, ‘I am directing my course to starboard.’ 
Two short blasts to mean, ‘I am directing my course to port.’ Three 
short blasts to mean, ‘My engines are going at full speed astern.’ ” 

The Inland Rule reads, “Art. 28. . . . One short blast of the whis- 
tle signifies intention to direct course to own starboard, except when 
two steam vessels are approaching each other at right angles or 
obliquely, when it signifies intention of steam vessel which is to star- 
board of the other to hold course and speed. Two short blasts of 
the whistle signify intention to direct course to port. Three short 


8 The Boston Socony, 63 F. (2d) 246 (C. C. A. 2d, 1933). Wilson v. 
Pacific S. S. Co., 276 U. S. 454, 48 Sup. Ct. 369, 72 L. ed. 651 (1928). The 
Delaware, 161 U. S. 459, 16 Sup. Ct. 516, 40 L. ed. 771 (1895). 

8 The Boston Socony, supra note 8. 

10 The Benalla, 45 F. (2d) 864 (S. D. N. Y. 1931). 

11 The Piankatank, 87 F. (2d) 806 (C. C. A. 4th, 1937). 

12 30 Stat. 102 (1897), 33 U. S. C. §212 (1934). 

13 26 Stat. 327 (1890), 33 U. S. C. §112 (1934). 

14 The City of Camden, 44 F. (2d) 711 (C. C. A. 3d, 1940); The La Lor- 
raine, 12 F. (2d) 436 (C. C. A. 2d, 1926) ; The Arfeld, 42 F. (2d) 745 (E. D. 
La. 1930); and The Rochester, 18 F. Supp. 51 (S. D. N. Y. 1939). 

15 The Arfeld, supra note 14. 
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blasts of the whistle shall mean, ‘My engines are going at full speed 
astern.’” The difference lies in the meaning attributed to one blast, 
the Inland Rules specifically covering the crossing situation so one 
blast by the privileged vessel is to mean a compliance with Articles 
19 and 21. It is probable that when the International Rules were 
adopted that it was meant for vessels crossing in accordance with the 
rules not to give any signals. This gives rise to the logical assump- 
tion that one blast indicates something other than a compliance with 
the rules. Such a result was reached in a case where the privileged 
and burdened vessels exchanged one blast on the high seas, the hold- 
ing being that each craft was entitled to expect the other to go to 
starboard at once, and that the privileged vessel waived her privilege 
and would cooperate in a safe passing.* But this case and one sim- 
ilar to it'? are not in accord with decisions of the Supreme Court in 
The Delaware’® and Wilson v. Pacific Mail S. S. Co.;* they are 
expressly criticised in a recent case decided by the Ninth Circuit 
Court of Appeals.*° It seems that a reading of the International Rule 
given above leaves an ambiguity, which is cleared up by the Inland 
Rule. In the light of these decisions it appears that our courts have 
brought the International Rules into harmony with the Inland Rules 
and the privileged vessel on the high seas may safely blow one blast 
to mean she is insisting on her right to maintain course and speed. 
This is, however, a likely point of confusion and an officer must al- 
ways be awake to the possibility of a misunderstanding, particularly 
when foreign vessels are involved. It seems logical to interpret the 
International rule to agree with the Inland rule because of the reason- 
ableness of requiring only one vessel to make a change. 

Rule II of the Pilot Rules, which have been in force since 1912 as 
Inland Rules, provides, “If, when steam-vessels are approaching each 
other, either vessel fails to understand the course or intention of the 
other, from any cause, the vessel so in doubt shall immediately sig- 
nify the same by giving several short and rapid blasts not less than 
four, of the steam-whistle. If from any cause whatever the condi- 
tions covered by. this situation are such as to prevent immediate com- 
pliance with each other’s signals, the misunderstanding or objection 
shall at once be made apparent by blowing the danger signal, and 
both steamers shall be stopped, and backed if necessary, until signals 


16 Societe Des Chargeurs De L’Ouest Societe Anonyme v. United States, 
43 F. (2d) 125 (S. D. N. Y. 1930). 

17 The Lisbonese, 53 Fed. 293 (C. C. A. 2d, 1892). 

18 Supra note 8. 

19 [bid. 

20 The Knoxville City, 112 F. (2d) 223 (C. C. A. 9th, 1940). 
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for passing with safety are made and understood. Steam-vessels are 
forbidden to use what has become technically known among ‘pilots’ 
as ‘Cross Signals,’ that is, answering one whistle with two and an- 
swering two whistles with one.” The Circuit Court of Appeals for 
many years have, although favoring this rule, held it to be inconsist- 
ent with Articles 19 to 23 of the Inland Rules ;*! and that despite the 
provision quoted, it was lawful for the privileged vessel to answer 
a two blast signal with one blast and maintain her course and speed, 
thus insisting on a compliance with the prescribed method of passing. 
The Supreme Court has now straightened this kink out by holding 
that the rule is not inconsistent with the Inland Rules, and must be 
strictly adhered to.** This means that as soon as the mariner feels 
there is any doubt as to the manner in which a passing is to be made, 
he has committed a fault if he does not immediately blow the danger 
signal and reverse if necessary.** And when a vessel gives any signal 
which suggests a departure from the Rules, it must wait for an assent 
before starting the proposed maneuver.** Such assent need not be 
obtained before starting a maneuver that is in compliance with the 
Rules of the Road. 
The Overtaken Situation 


Both International and Inland Rules provide that “notwithstand- 
ing anything contained in these rules every vessel, overtaking any 
other, shall keep out of the way of the overtaken vessel.” This un- 
questionably puts the burden on the overtaking vessel and it has long 
been understood that even though the overtaken vessel make a sud- 
den change of course resulting in collision prior to any exchange of 
signals, the overtaking vessel is at fault for approaching so close as 
to make such collision possible.2* And it is proper for the leading 
vessel to give consent when it knows of nothing that would prevent 
the overtaking vessel from passing safely, if prudently navigated.”® 
But the overtaken vessel has a positive duty not to acquiesce if it 
has reasonable cause to believe such passing is fraught with positive 
danger to either vessel; in such a case the leading vessel was held 
at fault when, due to local knowledge of a narrow channel, it should 
have known the suction between the larger passing vessel and the 


21 30 Stat. 101 (1897), 33 U. S. C. § 204 (1934). 

22 Postal Steamship Corp. v. Ellsleo, 308 U. S. 378, 60 Sup. Ct. 332, 84 L. ed. 
335 (1940). 

23 The Richard J. Barnes, 111 F. (2d) 249 (C. C. A. 2d, 1940). 

24 The Sabine Sun, 33 F. (2d) 42 (C. C. A. 3d, 1929). 

25 The M. J. Rudolph, 292 Fed. 740 (C. C. A. 2d, 1923); The Georgia, 18 
F. (2d) 743 (C. C. A. 2d, 1927). 


26 Charles Warner Co. v. Independent Pier Co., 278 U. S. 85, 49 Sup. Ct. 
45, 73 L. ed. 195 (1928). 
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bank would be likely to put the smaller craft aground.*? This dem- 
onstrates that even in the face of clear wording of the law, the pilot- 
ing officer is not to be lulled into a feeling of security by rules that 
purport to put all responsibility on the other vessel. 


The Narrow Channel Rule 


The Courts have in general required a strict adherence to the nar- 
row channel rules as to which the Inland Rules are naturally more 
comprehensive.** Vessels are at fault if they do not exchange the one 
blast signal when meeting head and head or nearly so, as provided in 
Article 18*° of the Inland Rules.*° And a vessel is at fault for blow- 
ing two blasts for a starboard passing merely because such a passing 
is deemed more convenient ;** but where vessels meet in a narrow 
channel in position to make a starboard passing, it should be made; 
assent is not even necessary.** In the absence of this necessity to pass 
starboard to starboard in violation of the narrow channel rule, the 
vessel initiating the two blast signal has been held solely at fault for 
resulting collision where the other used ordinary care ;** but the 
other vessel must act in a seamanlike manner to avoid the collision 
made imminent by the first vessel’s attempt to make a starboard pass- 
ing,** apparently in accordance with the General Prudential Rule. 


Nor does the custom of tugs in bucking a tide on the left side of a 
channel give any excuse for departure from the narrow channel 
rule.*®° The mariner should ascertain which channels are governed 
by this law. 


The Special Circumstance Rule 


Articles 27 of the International ** and Inland *? Rules are identical 
and read as follows: “In obeying and construing these rules due 
regard shall be had to all dangers of navigation and collision, and to 
any special circumstances which may render a departure from the 
above rules necesary in order to avoid immediate danger.” This 


27 The Varanger, 50 F. (2d) 724 (C. C. A. 4th, 1931). 

28 26 Stat. 327 (1890), 33 U. S. C. § 109 (1934); 30 Stat. 101 (1897), 33 
U. S. C. §209 (1934). 

29 30 Stat. 100 (1897), 33 U. S. C. § 209 (1934). 

30 Chester A. Poling v. United States, 55 F. (2d) 921 (C. C. A. 2d, 1932). 

31 Marshall Field and Co. v. United States, 48 F. (2d) 763 (C. C. A. 2d, 
1931). 

32 The Deutschland, 14 F. Supp. 282 (S. D. N. Y. 1936); aff'd, 90 F. (2d) 
454 (C. C. A. 2d, 1936); and The Bellhaven, 72 F. (2d) 206 (C. A. A. 2d, 
1934). 

33 The Nathaniel P. Doane, 12 F. (2d) 337 (C. C. A. 2d, 1926). 

34 The Kinetic, 40 F. (2d) 258 (C. C. A. 3d, 1930). 

35 The Richard J. Barnes, supra note 23. 

36 26 Stat. 327 (1890), 33 U. S. C. §112 (1934). 

37 30 Stat. 102 (1897), 33 U. S. C. §212 (1934). 
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rule authorizes departure from the Rules of the Road when “special 
circumstances” make such a course the only safe one. Vessels in- 
volved in collision frequently try to justify their violation of a rule 
under this provision. It is a special circumstance when a vessel is 
leaving a dock or anchorage and maneuvering preparatory to setting 
her course.** Recent cases have affirmed the not too well known 
proposition that where signals are given in violation of the Rules 
(e.g. two blasts where one provided for) the duties are not reversed, 
but the situation is one of special circumstance; this means there 
is no privileged vessel and both are bound to make every possible 
maneuver to avoid collision.*® Local rules of fishermen on industrial 
fishing banks have been upheld as not violative of International Rules ; 
because the situation is one of special circumstance.*° There seems 
to be a tendency to hold it is special circumstance where so many 
craft are involved that confusion results from an attempt to obey all 
rules; but the majority of cases try to apply the rules made for two 
vessels to these complicated situations. 


Fog 


Poor visibility is the most dangerous condition that the mariner 
is confronted with; the courts have continued to emphasize caution 
as a prerequisite to not being found at fault. It has been held that a 


vessel setting forth in a crowded harbor in a dense fog is negligent 
for leaving the dock.*' Many cases have decided that in foggy 
weather vessels must not unnecessarily obstruct ferries in maneuver- 
ing for their slips.*? 


Little can be added to help clear the confused situation as to what 
speed is moderate in a fog, as required by Articles 16 of the Inter- 
national ** and Inland ** Rules. The Silver Palm case** holds that 
speed in a fog must be such as to stop the vessel in one half the 
distance of visibility, and that exigencies of the naval service are not 
to be considered in determining fault.** Other cases hold that the 





38 The City of Camden, The La Lorraine, The Arfeld and The Rochester, 
all supra note 14. 

39 The Montauk, 12 F. Supp. 28 (S. D. N. Y. 1935); aff'd 86 F. (2d) 
1014 * C. A. 2d, 1936); and the P. R. R. No. 18, 76 F. (2d) 873 (C. C. A. 
2d, 1935). 

40 The New Moon, 55 F. (2d) 928 (W. D. Wash. 1932). 

41 The Quoque, 35 F. (2d) 683 (C. C. A. 2d, 1929). 

42 The Chicago, 134 Fed. 1013 (S. D. N. Y. 1904); The Orange, 46 Fed. 
408 (S. D. N. Y. 1891); The Exchange, Fed. Case No. 4593 (S. D. N. Y. 
1872); and The Bellingham, 138 Fed. 619 (W. D. Wash. 1905). 

43 26 Stat. 326 (1890), 33 U. S. C. §92 (1934). 

44 30 Stat. 99 (1897), 33 U. S. C. § 192 (1934). 

4594 F. (2d) 754 (C. C. A. 9th, 1938); see The Ernest H. Mayer, 84 F. 
(2d) 496 (C. C. A. 9th, 1936). 

46 The Esperanza, 16 F. (2d) 945 (C. C. A. 2d, 1927). 
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speed is lawful if the craft can be stopped in the distance of visibility.‘ 
And a vessel that cannot be handled at a lawful speed should be an- 
chored.** A vessel which has clear weather ahead and on the port 
bow, and a fog bank “some distance” on the starboard bow is obli- 
gated to blow fog signals.*® Hovering near a lightship which vessels 
are certain to approach in a fog is not negligence.*® 

An interesting example of judge-made law in a situation not cov- 
ered by the rules is in the holding that if two or more vessels are 
tied up to a pier end, the outer ones must sound fog signals; if 
there is only one it need not.® 


Situations Involving More than Two Vessels 


Even though the mariner is thoroughly familiar with all rules of 
the road, when he encounters a situation where more than two ves- 
sels are involved he will frequently be in a dilemna as to which action 
to take. As noted above the courts in the majority of these cases try 
to apply the rules for two or more vessels; it seems that the situa- 
tion should be more often declared to be one of special circumstance 
under Article 27,°* because it is easy to find situations where a clear 
understanding of signals is impossible. A district court held it was a 
case of special circumstance where three tugs and two ferryboats were 
involved, but the Circuit Court of Appeals for the Second Circuit 
modified the holding to apply the crossing rule even though the priv- 
ileged vessel increased speed to pass ahead of a third craft ;°* this 
seems like approving a violation of Article 21 °* in an attempt to 
apply rules that are not applicable. The court justifies this by stating 
that the privileged vessel’s course is what she must do to stay out 
of the way of a vessel to which she is burdened. This puts the ex- 
tremely heavy burden on an officer of determining what a prudent 
pilot on another craft should do to stay out of the way of a third 
craft; and then he must handle his ship accordingly. 

Vessels are held at fault where the pilot is confused as to the mean- 
ing of signals. The only safe procedure in such a case is to stop 
and stay as clear as possible until a positive understanding is arrived 





47 The Kaga Maru, 18 F. (2d) 295 (W. D. Wash. 1927); and The Southern 
Cross, 93 F. (2d) 297 (C. C. A. 2d, 1937). 

48 The Southern Cross, supra note 47. : 

49 The Papoose, 12 F. Supp. 743 (FE. D. N. Y. 1937); see (1937) 5 Geo. 
Wash. L. Rev. 906. 

50 Burke v. United States, 15 F. (2d) 573 (Ore. 1926). 

51 Pennsylvania Railroad Co. v. Central R. R. of N. J., 103 F. (2d) 428 
(C. C. A. 2d, 1939). 

52 Supra notes 36 and 37. 

53 The Hoboken, 59 F. (2d) 993 (C. C. A. 2d, 1932). 

5426 Stat. 327 (1890), 33 U. S. C. §106 (1934); and 30 Stat. 101 (1897), 
33 U. S. C. § 206 (1934). 
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at.°° Where a privileged vessel by a departure from the crossing 
agreed on by signals, causes two burdened craft to alter course so as 
to collide, the privileged vessel would be solely at fault if the others 
were navigated with due care.** 


The Second Circuit Court of Appeals seems to give the best solu- 
tion for this problem when it holds a ship at fault for approaching 
dangerously close when it has observed two other vessels are about 
to execute some maneuver.**? This is the best advice that can be 
given a mariner who must proceed across a crowded harbor; make 
every effort to stay clear of situations that can result in confusion as 
to signals or right of way. The rules do not cover such problems and 
the courts can solve them only by indulging in some Monday morn- 
ing quarterbacking. H. J. Wess. 


WEsT VIRGINIA SENATORIAL CONTEST CASE * 


The somewhat ludicrous spectacle of two Governors, one outgoing 
and one incoming, at the witching hour of midnight making solemn 
declarations with their eyes glued to stop watches has obscured the 
interesting legal questions presented by the West Virginia Senatorial 
Contest case. 

In January of this year, on three separate and solemn occasions, 
the outgoing Governor of West Virginia, Homer A. Holt, appointed 
Clarence E. Martin’ to be United States Senator from West Vir- 
ginia for the remaining two years of the term of Matthew M. Neely, 
who on four separate and equally solemn occasions took the oath of 
office as Governor of West Virginia, to which position he had been 
elected in November, 1940, while still a Senator. Following his final 
oath, which coincided with his actual inauguration, Governor Neely 
appointed Dr. Joseph Rosier? as his own successor in the United 
States Senate. On January 14, 1941, Messrs. Martin and Rosier 
presented themselves before the bar of a slightly bewildered Senate, 


55 The D. S. Dumper No. 305, 34 F. Supp. 715 (E. D. N. Y. 1934); and 
The Cyrene, 85 F. (2d) 935 (C. C. A. 4th, 1936). 

56 The P. R. R. No. 18, 76 F. (2d) 873 (C. C. A. 2d, 1935). 

57 The William A. Jamison, 47 F. (2d) 474 (C. C. A. 2d, 1931). 

* Several weeks after this article was prepared for publication, the Senate 
Committee on Privileges and Elections, by a vote of 9 to 8, recommended that 
the credentials of Joseph Rosier be accepted by the Senate. See Senate Report 
223 (77th Cong., Ist. Sess.). On May 13, by a vote of 40 to 38 the Senate 
rejected a motion to seat Clarence E. Martin and seated Joseph Rosier. See 
Conc. Rec., Vol. 87, No. 89, p. 4066. 

1 President, American Bar Association, 1932-33. 

2 President, National Educational Association, 1932-33. 
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each seeking to take the oath for a single Senate seat and each bear- 
ing apparently valid appointment papers signed by the Governor of 
West Virginia. 

Probably the most coherent formula for attacking the problems 
presented by the conflicting appointments involves a chronological 
consideration of the effect, first, of Governor Holt’s three appoint- 
ments of Martin, and, second, of Governor Neely’s four oaths. If 
any one of Holt’s appointments was effective at a time prior to the 
effective moment of any one of Neely’s oaths as Governor, then it 
would appear that Martin should be entitled to the Senate seat. On 
the other hand, if any one of Neely’s oaths operated to make him 
Governor prior to the time when any one of Holt’s appointments 
could have taken effect, then Holt was without power to appoint and 
Neely’s later appointment of Rosier should entitle the latter to serve 
in the Senate. 

Before undertaking such a chronological discussion, however, it 
might be well to set out some of the constitutional and statutory pro- 
visions which relate to the question. Primarily it must be borne in 
mind that the Senate is the sole judge of the qualifications of its 
members.* There can be no question that the power of the Senate 
to accept or reject an individual otherwise legally appointed or elected 
is absolute and irrevocable. Nor is the Senate bound in this respect 
by its own precedents or by statutory or other law, local or Federal. 
The history of election contests, however, shows that both the Com- 
mittee on Privileges and Elections and the Senate itself have fairly 
uniformly grounded their decisions on interpretations of the UNITED 
STATES CONSTITUTION and of the constitutions and statutes of the 
States from which the contests have arisen.* 


The method of filling Senate vacancies is controlled by the Sev- 
enteenth Amendment,® under which the West Virginia legislature 


8 Unitep States Constitution, Article 1, §5: “Each House shall be the 
Judge of the Elections, Returns and Qualifications of its own Members.” 


4See: CLARKE AND Hatt, Cases of CONTESTED ELECTIONS IN CONGRESS 
(Washington 1834), Bari_ett, CAses oF CoNTESTED ELECTIONS 1N CONGRESS, 
H. Misc. Doc. 57, 38th Cong. (Washington 1865), Tart, Furper, AND Buck, 
COMPILATION OF SENATE ELEcTION Cases, (Washington 1903), ComMPprLATION 
oF SENATE Erection Cases, S. Doc. 1036, 62d Cong. (Washington 1913), Hays, 
SENATE ELEctTIon Cases FROM 1913 to 1940, S. Doc. 147, 76th Cong. (Wash- 
ington 1940), Hinps’ PreceDENTS OF THE House OF REPRESENTATIVES, Vol. 
1 (Washington 1907), CANNON’s PRECEDENTS OF THE House OF REPRESENTA- 
tives, Vol. VI (Washington 1935). 

5 Unirep States Constitution, Amendment 17, cl. 2: “When vacancies 
happen in the representation of any State in the Senate, the executive authority 
of such State shall issue writs of election to fill such vacancies: Provided, That 
the legislature of any State may empower the executive thereof to make tem- 
porary appointments until the people fill the vacancies by election as the legis- 
lature may direct.” 
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has authorized the Governor of the State to fill vacancies in West 
Virginia’s Senate representation by appointment. The whole ques- 
tion presented by the Martin-Rosier contest thus resolves itself to a 
question of which Governor, Holt or Neely, was authorized by the 
statute to fill the Senate vacancy. Governor Holt was in 1936 elected 
for a four year term beginning in January, 1937,’ and was constitu- 
tionally ineligible to succeed himself.* Governor (then Senator) 
Neely was selected Governor for a similar four year term in Novem- 
ber, 1940, such term to begin on Monday, January 13, 1941.° While 
Governor Holt’s constitutional term was for four years, it was sub- 
ject to extension until such time as his successor qualified.° Thus 
Holt remained Governor until Neely qualified, and it is necessary to 
determine when that qualification took place. Because his term was 
not to begin until January 13, Neely could not have become Governor 
until after midnight, January 12, and because the Governor of West 
Virginia is prohibited from holding any other office," Neely must 
have ceased to be Senator (thus creating the vacancy to which both 
Martin and Rosier were appointed) at some time prior to becoming 
Governor. The question thus presented is whether there was a sub- 
stantial interval of time between Neely’s ceasing to be Senator and 
his becoming Governor during which Holt as Governor was empow- 
ered to make a valid appointment of Martin to fill out the remainder 
of Neely’s Senate term. 


The Holt Appointments 


As stated, Governor Holt appointed Clarence E. Martin three 
times. The first appointment chronologically was made on January 
10, prior to the receipt by Holt of any resignation from Senator 
Neely, and therefore while in the reasonable expectation that a 
vacancy would exist in the State’s Senate representation, prior to 


6 West Vircinia Cope, 1937, c. 3, art. 10, §4: “Any vacancy occurring in 
the office of . . . United States Senator . . . shall be filled by the governor 
of the State by appointment.” 

7 WEsT VIRGINIA CONSTITUTION, art. VII, §1: “The executive department 
shall consist of a governor . . . Their terms of office shall be four years and 
shall commence on the first Monday after the second Wednesday of January 
next after their election . . .” 

8 [bid., art. VII, §4: “The Governor shall not be eligible to said office for 
the four years next succeeding the term for which he was elected.” 

® Supra, note 7. The first Monday after the second Wednesday of January, 
1941, was January 13. 

10 West VIRGINIA CONSTITUTION, art. IV, §6: “All officers elected or 
appointed under this Constitution . . . shall continue to discharge the duties of 
their respective offices until their successors are elected, or appointed and 
qualified.” 

11 [bid., art. VII, §4: “None of the executive officers mentioned in this 
article shall hold any other office during the term of his service.” The execu- 
tive officers mentioned specifically include the governor. 
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actual notice that such a vacancy did exist or was about to exist. 
The appointment was stated to be effective “upon the occurrence of 
a vacancy in the Senate of the United States in the seat therein now 
or lately held by the said Honorable Matthew M. Neely.” '* While 
the Constitution and statutes of West Virginia’* are silent upon the 
question of the validity of an anticipatory appointment to fill a va- 
cancy not yet in existence, it is well established both in West Vir- 
ginia‘* and elsewhere that the appointing power in the absence of 
express legislative prohibition has the right to make an appointment 
to anticipate a vacancy sure to occur.’® It might be argued here that 
because no official resignation had been received by Holt, the vacancy 
was not sure to occur, but even if such a dubious position were 
tenable the objection would be cured by the second Holt appointment, 
made after receipt of Neely’s resignation. The more serious ques- 
tion respecting the first appointment, however, arises in connection 
with the well established limitation on the power to make an antici- 
patory appointment which requires that the appointment to be valid 
must become effective at all events while the appointing power is 
still in office and still legally qualified to make the appointment.’® 
While the West Virginia case of State cx rel. Conley v. Thompson" 


12 HEARINGS BEFORE THE COMMITTEE ON PRIVILEGES AND ELECTIONS, UNITED 
STaTES SENATE, ON THE SEATING OF A SENATOR FROM THE STATE OF WEST 
VircIniA, 77th Cong. (1941) p. 1. 

13 The common law of England as modified by the general assembly of Vir- 
ginia prior to 1863 and by the legislature of West Virginia subsequent to that 
date is declared to be in force in West Virginia when not repugnant to the 
State Constitution. See West Vircinta Constitution, art. VIII, §21; 
WEstT VirGInia Cope, 1937, c. 2, art. 1, §1; Shaw v. Monongahela, 100 W. Va. 
368, 130 S. E. 401 (1925). Decisions of the Supreme Court of Appeals of 
Virginia prior to 1863 are also considered binding in West Virginia. See 
Clarke v. Figgins, 27 W. Va. 663 (1886), Building and Loan Association v. 


14 State ex rel. Conley v. Thompson, 100 W. Va. 253, 130 S. E. 456 (1925). 

15 State ex rel. Eberle v. Clark, 87 Conn. 537, 89 Atl. 172 (1913), State 
ex rel. Whitney v. Van Buskirk, 40 N. J. L. 463 (1878), Smith v. Dyer, 1 
Call. 562 (Va. 1799). See also: Troop, Pusitic Orricers, 91, 435, MECHEM, 
Pusiic OFFICES AND OrFicers, 133. 

16 The rule is well expressed in Oberhaus v. State, 173 Ala. 483, 498, 55 
So. 898, 902 (1911): “We have carefully examined the authorities on this 
proposition, and, as there is no material conflict among them, it is not necessary 
to here reproduce their language or reasoning. They clearly settle the law 
to the effect that the appointing power cannot forestall the rights and pre- 
rogatives of its own successor by appointing successors to officers whose official 
terms expire contemporaneously with or after the expiration of the term of 
the appointing power: but where, by law or personal action, the office to be 
filled by appointment must become vacant by the expiration of the incumbent’s 
term or by his withdrawal during the term of the appointing power, a pros- 
pective appointment thereto, if not forbidden by law, may be made at a con- 
venient season before the actual expiration.” See also State ex rel. Forrer v. 
McIntosh 109 Minn. 18, 122 N. W. 462 (1909), State ex rel. Morris v. Sul- 
livan, 81 Ohio St. 79, 90 N. E. 146 (1909). 

17 Supra note 14. 
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does not express this limitation, it is implicit in the opinion, since 
there the appointing power held to have the right to make an antici- 
patory appointment was still in office not only on the effective date 
of the appointment but even at the time of suit. The effectiveness 
of the Holt appointment of January 10, then, depends upon a deter- 
mination as to whether it was operative during the term of Governor 
Holt, which in turn depends largely upon when Senator Neely ceased 
to be a Senator.’* 


In a letter dated January 10 and delivered to Governor Holt on 
January 11, Senator Neely tendered his resignation as a United 
States Senator from West Virginia, such resignation to become effec- 
tive “at precisely twelve o'clock midnight on Sunday, the twelfth of 
January.” ’® Immediately upon the receipt of this resignation, on 
January 11, Governor Holt again formally appointed Clarence E. 
Martin to be a Senator from West Virginia, such appointment to be 
effective “upon the taking effect of the resignation of the Honorable 
Matthew M. Neely . . . or upon any earlier occurrence of a vacancy 
in the seat of the Senate of the United States now or lately held by 
the said Honorable Matthew M. Neely.” *” This second appointment 
cannot be questioned on the ground that it was made before a 
vacancy was certain to occur, but in all other respects its validity is 
dependent upon the same factors mentioned in connection with the 
first appointment. 


Governor Holt’s third and final appointment, made with the aid of 
a stop watch synchronized by means of an open telephone line to the 
Western Union clock, is represented to have been made “the first 


18 The Senate precedents, while of little assistance in this case generally, 
uphold the validity of a prospective appointment made to fill a future vacancy. 
The limitation generally placed on such an appointment which requires that 
the appointing power be in office at the time the vacancy actually occurs is 
nowhere expressed in the contested Senate election cases which raise the 
general question of an anticipatory appointment, but the facts in all of such 
cases are such that no question of the continuance of the executive in office 
could be in issue. The most informative of the cases are to be found in 
CoMPILATION OF SENATE ELecTion Cases, S. Doc. 1036, 62d Cong. (Washing- 
ton 1931), 5, 13, 48, 993. With the exception of the James Lanman case, they 
all uphold the validity of an anticipatory appointment, and that case (1825) 
seems to have determined not that a Governor had no power to make an 
anticipatory appointment to a vacancy in the Senate caused by resignation, but 
that a Governor could not by an anticipatory appointment fill a vacancy caused 
by the expiration of a regular six year term, such a vacancy not being con- 
sidered to have “happened” in the constitutional sense (the legislature of Con- 
necticut, the State concerned, was not in session either at the time of the 
anticipatory appointment or at the expiration of the regular term for which 
the appointment was made. The appointment proposed to be effective from the 
date of the vacancy to the next meeting of the legislature). As to the Lanman 
case, see BENTON, TuHirty Years’ View, Vol. 1, 56. 

19 HEARINGS, Op. cit., p. 36. 


20 [bid., p. 2. 
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moment of . . . the thirteenth day of January.” ** The theory of 
this third appointment obviously was that if Neely’s resignation was 
to be effective “at precisely twelve o’clock midnight” January 12, then 
the appointment of Martin as his successor “the first moment” of the 
thirteenth would be effective before Neely could have taken the oath 
as Governor. Implicit in any consideration of the appointment must 
be the realization that less time was logically consumed by Holt in 
signing his name to appointment papers already prepared than by 
Neely in repeating orally and subscribing to an oath.*? But it would 
appear that the third appointment adds nothing to the acts already 
performed. Like the other appointments, it was effective only if made 
while Holt still had the power of appointments. If there were any 
constitutional or statutory bar to a prospective appointment, then 
Martin’s whole claim to a Senate seat would necessarily rest on the 
midnight appointment. But as stated, prospective appointments are 
valid in West Virginia as generally if effective while the appointing 
power remains in office. Since the validity of the second appointment 
and the midnight appointment is dependent on the same circumstance, 
the fact that the midnight appointment was made in praesenti rather 
than prospectively can give it no greater weight. In fact, it might be 
contended that there was less likelihood of the midnight appointment 


being effective than that of the eleventh of January, since the pros- 
pective appointment by its terms was to operate immediately on the 
occurrence of a vacancy while the midnight appointment could oper- 
ate at the earliest only from its completion, and even signing one’s 
name consumes some interval of time. 


The Neely Oaths 


Having reviewed the actions of Governor Holt and having deter- 
mined that his second appointment of Martin, if not his first, was 
effective only if Senator Neely’s seat in the Senate became vacant 
during the period when the appointing power remained in Governor 
Holt, it is proper to examine the successive acts of Neely, both as 
Senator and Governor, to determine if possible when he vacated the 
Senatorship and when he assumed the Governorship. As stated, 
Neely’s resignation, submitted on January 10 and received January 
11, was by its own terms to take effect “at precisely twelve o’clock 
midnight” on January 12. If acceptance was necessary to make the 


21 [bid., p. 3. 


22 As it appears, Neely was also busy at midnight. By the aid of a similar 
arrangement with Western Union, Neely took an oath before the President of 
the Supreme Court of Appeals on January 13, but “instantly after 12 o’clock 
midnight of January 12.” 
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resignation effective, such acceptance can be implied from Holt’s im- 
mediate and second appointment of Martin as Neely’s successor.** 
Therefore, unless some act of Neely’s advanced the time, Neely 
ceased to be a Senator at midnight, January 12. 

After submitting his resignation, Senator Neely did nothing more 
until 11:35 p.m., on Sunday, January 12, when he took an oath as 
Governor before the President of the Supreme Court of Appeals of 
West Virginia.** This first oath was stated to be “taken with the 
intent that it shall become effective the instant after I am completely 
divested of my office as United States Senator by virtue of my tender 
of resignation of the said office” ** and was filed in the office of the 
Secretary of State of West Virginia thirteen days later, on January 
25.°° Ten minutes later, at 11:45, Neely took a second oath, but 
this time in unconditional form, without any statement as to the time 
when the oath was to be effective. This oath was also filed in the 
office of Secretary of State on January 25.27 What was the effect 
of these oaths? First, it should be pointed out that there is constitu- 
tional, legislative, and judicial sanction in West Virginia for taking 
an oath of office prior to the beginning of the term for which the 
oath is taken.** Since the second oath was unconditional, we need 


28 Acceptance, which can be implied by the appointment of a successor, is 

probably necessary in view of Edwards v. United States, 103 U. S. 471, 
L. ed. 314 (1880), holding the common law rule to be that the resignation of 
a public officer is not complete until the proper authority accepts it or does 
something tantamount, thereto, such as to a a successor. Watts ex rel. 
Hunt v. Lanham, 113 W. Va. 808, 169 S. 461 (1933), the leading West 
Virginia case, is to the same effect. State ex a Westfall v. Blair, 87 W. Va. 
564, 105 S. E. 830 (1921), holding that a resignation, even though accepted, is 
not effective until a successor has qualified, and that mandamus is proper to 
compel a resigned officer to continue to perform his duties, seems contra to 
the general trend of authority in the United States, although it is undoubtedly 
satisfactory if strictly limited to its facts, which involved the wholesale resig- 
nation of a city council, thus preventing the appointment of successors and the 
transaction of public business. 

24 HEARINGS, op. cit., p. 4. 

25 Id. 

26 Jd. 

27 [bid., p. 4. 

28 West Vircinia Constitution, art. IV, §5: “Every person elected or 
appointed to any office, before proceeding to exercise the authority, or dis- 
charge the duties thereof, shall make oath or affirmation that he will support 
the Constitution of the United States and the Constitution of this State, and 
that he will faithfully discharge the duties of his said office to the best of his 
skill and judgment.” West Vircrnia Cope, 1937, c. 6, art. 1, §3: Every 
person elected or appointed to any office in this State, before proceeding to 
exercise the duties of such office, shall take the oath or affirmation prescribed 
in section five of article four of the Constitution of this State. . .” Ibid. 
c. 6, art. 1, §5: “The oaths required by section three of this article shall be 
taken after the person shall have been elected or appointed to the office, and 
before the date of the beginning of the term, if a regular term: but if to fill a 
vacancy, within ten days from the date of the election or appointment, and in 
any event before entering into or discharging any of the duties of the office.” 
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not consider whether the condition annexed to the first oath would 
make any difference in the result. Since his term could not begin 
until January 13, it is certain that neither oath resulted in Neely’s 
immediate assumption of the office of Governor. Did either oath 
result in Neely’s ceasing to be a Senator? If because of either the 
11:35 or the 11:45 oath, Neely ceased to be a Senator, then a 
vacancy occurred in the Senate within the term of Governor Holt 
(who was Governor at all events until midnight), and Holt’s pros- 
pective appointment of Martin, written to take effect on the occur- 
rence of a vacancy, became immediately operative. Even without a 
constitutional provision preventing a Governor from holding another 
office*® it would be clear that the offices of United States Senator and 
Governor of a State are so incompatible that they could not under 
the common law be held at one and the same time.*® It has long been 
established that an officer who enters upon the duties of a second 
office thereby abandons and forfeits his prior office. The cases seem 
to be largely confined to forfeiture of an office held under a state or 
local government by acceptance of another state or local office** or 


In State ex rel. Conley v. Thompson, supra note 14, the West Virginia Court 
took judicial notice of the custom in that State for officers to qualify by taking 
oath and giving bond before the beginning of their terms. 

*9 West VircIniA ConsTiTuTION, art. VII, §4: “None of the executive 
officers mentioned in this article shall hold any other office during the term 
of his service.” 

30 United States v. Dietrich, 126 Fed. 676, 682 (C. C. Neb. 1904). 

31 Lopez v. Martorell, 59 F. (2d) 176 (C. C. A. Ist, 1932), Ward v. State, 17 
Ala. App. 170, 82 So. 660 (1919), State ex rel. Camp v. Herzberg, 224 Ala. 636, 
141 So. 553 (1932), McCluskey v. Hunter, 34 Ariz. 189, 269 Pac. 73 (1928), 
People v. Garrett, 72 Cal. App. 452, 237 Pac. 829 (1925), Magie v. Stoddard, 
25 Conn. 565, 68 Am. Dec. 375 (1857), State ex rel. Biggs v. Corley, 6 W. W. 
Harr. 135, 172 Atl. 415 (Del. 1934), In re Advisory Opinions to the Governor, 
76 Fla. 417, 79 So. 874 (1918), Pombo v. Fleming, 32 Haw. 818 (1934), People 
v. Haas, 147 Ill. App. 283 (1908), People v. Bott, 261 Ill. App. 261 (1932), 
Howard v. Shoemaker, 35 Ind. 111 (1871), Hiday v. State, 64 Ind. App. 159, 
115 N. E. 601 (1917), State v. Anderson, 155 Iowa 271, 136 N. W. 128 (1912), 
State v. Bobst, 205 Iowa 608, 218 N. W. 253 (1928), Moore v. Wesley, 125 
Kan. 22, 262 Pac. 1035 (1928), Meagher v. Howell, 171 Ky. 238, 188 S. W. 
373 (1916), Hermann v. Lampe, 175 Ky. 109, 194 S. W. 122 (1917), Stubbs 
v. Lee, 64 Me. 195, 18 Am. Rep. 251 (1874), Howard v. Harrington, 114 Me. 
443, 96 Atl. 769 (1916), Truitt v. Collins, 122 Md. 526, 89 Atl. 850 (1914), 
Northway v. Sheridan, 111 Mich. 18, 69 N. W. 82 (1896), Attorney General 
v. Common Council of Detroit, 112 Mich. 145, 70 N. W. 450 (1897), Dust v. 
Oakman, 126 Mich. 717, 86 N. W. 151 (1901), State v. Sword, 157 Minn. 263, 
196 N. W. 467 (1923), State v. Armstrong, 91 Miss. 513, 44 So. 809 (1907), 
Broadus v. State, 132 Miss. 828, 96 So. 745 (1923), State v. Wait, 92 Neb. 
313, 138 N. W. 159 (1912), State v. Parkhurst, 9 N. J. L. 427 (1802), People 
v. Dillon, 56 N. Y. 416, 38 App. Div. 539 (1899), State ex rel. Barnhill v. 
Thompson, 122 N. C. 493, 29 S. E. 720 (1898), Midgett v. Gray, 159 N. C. 
443, 74 S. E. 1050 (1912), ee v. Pittman, 165 N. C. 89, 80 S. E. 976 
(1914), McIntosh v. Long, 186 C. 516, 120 S. E. 87 (1923), State v. 
Beveridge, 88 Or. 334, 171 Pac. 1173 (1918), Darling v. Brunson, 94S. C. 
207, 77 S. E. 860 (1913), Mitchell v. Jones, 94 S. C. 487, 78 S. E. 528 oy 


Shell v. Cousins, 77 Va. 328 (1883), State v. Nye, 148 Wisc. 659, 135 N. W 
126 (1912). 
6 





340 THE GEORGE WASHINGTON LAW REVIEW 


by acceptance of a Federal office*? and the question of the effect on a 
Federal office of acceptance of a state or local office seems not to have 
been clearly settled. Some cases** have held that a Federal official 
who accepts a state or local position but who continues to exercise 
the functions of his Federal office to whatever extent after his local 
term has begun thereby disqualifies himself from holding the local 
office and forfeits his rights thereto.** No cases in Virginia before 
1863 or in West Virginia since that date touch the question as raised 
by a Federal officer assuming a State position,*® but it would seem 
logical to assume that the mere taking of an oath for an incompatible 
office, without actually entering upon the office or performing some 
of the duties thereof would not under any rule** work a forfeiture 
either of the first or the second office. Most of the cases discuss the 
matter from the standpoint of entering into and performing incom- 
patible duties, but one well-reasoned Kentucky case*’ holds that a 
city alderman elected City Treasurer for a term beginning during his 
incumbency as alderman who took the oath and made bond as 
Treasurer several days before his term was to begin did not by these 
preparatory acts vacate his office as alderman, and that such former 
office was not in fact vacated until the beginning of the term as Treas- 
urer. It can fairly be concluded that there are no valid grounds, 
either in authority or reason, for holding that by taking the prepara- 
tory oaths prior to midnight on the twelfth, Senator Neely vacated 
his office as United States Senator. 

The oaths at 11:35 and 11:45 were not then effective either to 
make Neely Governor or to vacate the Senatorship. Was either of 


82 Peckingham v. Harper, 66 Ill. App. 96 (1896), Fekete v. City of East 
St. Louis, 315 Ill. 58, 145 N. E. 692 (1928), State ex rel. Wimberly v. Barham, 
173 La. 488, 137 So. 862 (1931), State v. Sadler, 25 Nev. 131, 58 Pac. 284 
(1899), Davenport v. City of New York, 2 Thomp. & C. 536 (N. Y. 1874), 
State v. Mason, 61 Ohio 513, 56 N. E. 468 (1900), Lowe v. State, 83 Tex. Cr. 
134, 201 S. W. 986 (1918,) State v. Turner, 168 Wis. 170, 169 N. W. 304 
(1918). Contra: State v. Cobb, 2 Kan. 32 (1863). 

38 Foltz v. Kerlin, 105 Ind. 221 (1885), Hoglan v. Carpenter, 4 Bush. 89 
(Ky. 1868), Bunting v. Willis, 68 Va. 144 (1876). 

34 The rule is approved by Mechem, Pusiic Orrices AND OrFrFicers, § 430. 

35In accord with the general rule as to local positions are Commonwealth 
v. Israel, 1 Va. Cases 317 (1813), Commonwealth v. Tate, 3 Leigh 802 (Va. 
yl Building & Loan Association v. Sohn, 54 W. Va. 101, 46 S. E. 222 
(1903). 


86 The office of United States Senator, of course, has some of the aspects 
of a federal position and some of the aspects of a state office. If it is a state 
office, the rule is clear that assumption of the duties of another State position 
vacates the former office. If it is a federal position, then acceptance of state 
employment probably vacates nothing but the state office, so long as the duties 
of the latter do not bring the Senator in conflict with Federal statutes. But 
regardless of whether a Senator is considered to be a state or federal officer, 
no forfeiture should work without some actual performance of inconsistent 
duties or acts. 

87 Taylor v. Johnson, 148 Ky. 649, 147 S. W. 375 (1912). 
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them an effective anticipatory oath which could legally take effect 
in such a manner as to foreclose the possibility of Holt’s anticipatory 
appointments taking effect during the latter’s term as Governor? If 
either oath was effective to vest Neely with the Governorship at any 
time, the earliest moment when it could thus take effect would appear 
to be the first moment of January 13.** If Holt’s term ended precisely 
at midnight, if Neely’s resignation was effective at precisely the same 
instant, and if Neely’s anticipatory oath was operative simultaneously 
or instantly thereafter, then it would seem clear that no interval 
existed within the term of Governor Holt within which there was a 
vacancy in the Senate to which Holt’s appointment of Martin could 
attach. 


But one or two problems remain before such a simple conclusion 
can be safely reached. Neither of the anticipatory oaths was filed in 
the office of the Secretary of State of West Virginia until January 
25.°%° The West Virginia Code*® requires a Governor to procure 
copies of his oath and file them with the Secretary of State, and it 
may be suggested that such filing was a necessary part of the quali- 
fication of Neely for the office of Governor.*' In a contest between 
rival claimants for positions on a local board of education, the West 
Virginia court held that the filing of an oath of office is a necessary 
part of the act of qualification and that officials elected to fill vacancies 
who failed to file their oaths within the ten days allowed by statute‘? 
for qualifying were not entitled to the offices against rival claimants 
appointed more than ten days after petitioners had been declared 
elected and who filed their oaths immediately upon appointment.** 
Since the court regards the filing of an oath as a necessary part of 
qualification, and since the Code requires the oath to be filed ** and 
specifies that an officer shall have qualified when he does all that the 


38 An oath could not be effective earlier for two reasons: Holt was Gov- 
ernor for all of the day of January 12, and Neely was Senator until midnight of 
that day. 

39 After the hearings had begun in the Senate Committee on January 16. 

40 Chap. 6, art. 1, §6 (1937): “It shall be the duty of every person who 
takes an oath of office to procure and file in the proper office the certified copies 
of his certificate of oath as provided in this section.” 

41 Jbid. c. 2, art. 2, §10 (e): “An officer shall be deemed to have qualified 
when he has done all that the law required him to do before he proceeds to 
exercise the authority and discharge the duties of his office.” 

42 West VirGiInIA Cope, 1923, c. 10, §8 specified that all officers appointed 
or elected to fill vacancies “must qualify within ten days after they are notified 
of their appointment or declared elected.” Section 9 of the same chapter pro- 
vides: “If any person elected or appointed to an office fails to qualify within 
the time prescribed by law, the office shall be deemed vacant.” 

48 State ex rel. Qualls v. Board of Education, 92 W. Va. 647, 115 S. E. 726 
(1923). 

44 Supra note 40. 
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law requires him to do before** exercising the authority of his office,*® 
it would appear that Neely did not qualify as Governor under either 
of the preparatory oaths until he filed them or caused them to be 
filed with the Secretary of State on January 25.* 

But Neely need not rely on either prospective oath, for he took 
a third oath on January 13, “instantly after 12 o’clock midnight of 
January 12,” ** and filed it at 12:50 a.m. on January 13.4° There 
can be no question that Holt remained Governor until Neely quali- 
fied °° and therefore if Neely’s midnight oath did not qualify him as 


45 Italics supplied. 
46 Supra note 41. 


47 This interpretation would be on safer ground if the WeEsT VIRGINIA Cope, 
1937, c. 6, art. 1, $7 provided not merely for taking the oath before exercising 
any ‘of the authority of office, but added a requirement, at least with respect 
to regularly elected officers, for filing the oath before exercising such authority. 

48 HEARINGS, op. cit. p. 5. 


#9Jd. A holding that the filing of an oath of office is a mandatory and 
necessary part of qualifications would seem not to be in conflict with the WEsT 
VirGINIA CONSTITUTION, art. 4, §5, which, after describing the oath to support 
the Unirep States ConstiTuTION and the WEsT VircINIA CONSTITUTION, pro- 
vides: “. . And no other oath, declaration, or test shall be required as a 
qualification.” That provision seems to look to the “test oath” imposed in 
many jurisdictions 1861-1865 and not to prohibit reasonable additional require- 
ments. See State ex rel. Thompson v. McAllister, 38 W. Va. 485, 18 S. E. 
770 (1893), where a requirement that municipal officers be freeholders of the 
community was held constitutional. (See also Ex parte Stratton, 1 W. Va. 
305 (1866) holding a “test oath” good despite the constitutional prohibition.) 

50 West VIRGINIA CONSTITUTION, supra note 10. This provision, by which 
a Governor continues in office until his successor is qualified, was fully con- 
sidered in Carr v. Wilson, 32 W. Va. 419, 9 S. E. 31 (1889), where the right 
of Governor Wilson to continue in office for almost two years after the normal 
expiration of his term was upheld, no successor having qualified because of an 
election contest. Wilson successfully maintained his right to the office against 
the claim of President of the State Senate Carr, who relied on WeEsT VIRGINIA 
Constitution, art. VII, §16: “In case of the death, qonviction on impeach- 
ment, failure to qualify, resignation, or other disability of the Governor, the 
President of the Senate shall act as Governor until the vacancy is filled, or the 
disability removed.” The court held that while no successor to Wilson had 
qualified, there was not such a failure to qualify as would entitle Carr to act 
as Governor, since there can be no failure to qualify in the sense intended by the 
quoted provision until someone has been declared elected so as to be in a 
position to qualify. While the facts in Carr v. Wilson are not parallel to those 
in the instant case, since Neely had been declared elected, there cannot be said 
to have been any failure to qualify on Neely’s part so as to have entitled the 
President of the State Senate to act as Governor for any period between the 
normal end of Holt’s term and Neely’s qualification, if any such period existed. 
Carr v. Wilson insofar as it determines that an incumbent continues in office 
until his successor has qualified has been followed in West Virginia (State 
ex rel. Westfall v. Blair, supra note 23, Broadwater v. Booth, 116 W. Va. 
274, 180 S. E. 180 (1935) and seems to express the general rule. See: Boyett 
v. Cowling, 78 Ark. 494, 94 S. W. 682 (1906), Shackelford v. West, 138 Ga. 
159, 74 S. E. 1079 (1912), State v. Harrison, 113 Ind. 434, 16 N. E. 3&4 
(1887), Kimberlin v. State. 130 Ind. 120, 29 N. E. 773 (1891), Koerner v. 
State, 148 Ind. 158, 47 N. E. 323 (1897), State v. Smith, 94 Iowa 616, 63 N. W. 
453 (1895), State v. Carvey, 175 Iowa 344, 154 N. W. 931 (1916), Downing 
v. Cree, 195 Iowa 57, 190 N. W. 36 (1922), Fullerton v. Mann, 214 Ky. 764, 
284 S. W. 113 (1926), State v. Windom, 131 Minn. 401, 155 N. W. 629 (1918), 
State v. Foster, 39 Mont. 583, 104 Pac. 860 (1909), State v. Willett, 103 Neb. 
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Governor until it was filed at 12:50, Holt remained Governor for 
fifty minutes following the effective time of Neely’s resignation at 
midnight, and any one of his three appointments of Martin could 
presumptively have become effective in that interval.*t But there is 
no positive requirement that an oath of office shall not be effective 
until filed, merely a direction that it shall be filed, and is it not 
arguable that Neely’s midnight oath, when filed, related back to the 
time it was taken and made him Governor from that moment? It is 
said that the law does not recognize fractions of a day and that an 
act performed at any time in a day is effective for all of that day.** 
It seems universally recognized that a day begins at midnight** and 
therefore the filing of Neely’s oath at 12:50 might make such oath 
effective at the first moment of January 13. But if the argument is 
accepted that an act performed at any time in a day is effective all 
of that day, the theory must be applied both ways, and not only 
would it be true that Neely was Governor all of January 13 but it 
also must be true that his Senate seat was vacant all of January 12, 
giving Holt’s anticipatory appointment of Martin a full twenty-four 
hours in which to be effective. Neely resigned to take effect at mid- 
night on January 12,°* and the last part of one day has been held to 
be a full day before every part of the next.®**° But to say that Neely 
resigned a full day before he became Governor is hardly realistic and 
is not demanded by the trend of judicial opinion, since most courts 
will take cognizance of fractions of a day when necessary to deter- 


798, 174 N. W. 429 (1919), Mount v. Howell, 83 N. J. L. 487, 89 Atl. 977 
(1914), Territory v. Mann, 16 N. M. 744, 120 Pac. 313 (1911), Janness v. 
Clark, 21 N. D. 150, 129 N. W. 357 (1910), State v. Matcalf, 80 Ohio 244, 
88 N. E. 738 (1909), State v. Bowden, 92 S. C. 393, 75 S. E. 866 (1912), Con- 
ger v. Roy, 151 Tenn. 30, 267 S. W. 122 (1924), Chadduck v. Burke, 103 Va. 
694, 49 S. E. 976 (1905), Owen v. Reynolds, 172 Va. 304, 1 S. E. (2d) 316 
(1939), State v. Meilike, 81 Wis. 574, 51 N. W. 875 (1892). 


51 Tt cannot well be argued that the appointment pf Martin was ineffective 
until made irrevocable by some act of qualification on his part. He is said 
to have accepted each of the Holt appointments (HEARINGs, op. cit., p. 3) and 
the taking of an oath was dependent not upon him but upon the Senate. The 
West VirciInta Cope, c. 6, art. 1, §1 specifies that one elected or appointed 
to the Senate or House of Representatives “shall take the oath of office pre- 
scribed by, and at the time and in the manner provided by, the laws of the 
United States.’ For comparison to the effect of a Presidential appointment, see 
Marbury v. Madison, 1 Cranch 137, 162, 2 L. ed. 60, 68 (U. S. 1803). 

52 Loughran v. Mayor and Aldermen of Jersey City, 86 N. J. L. 442, 92 
Atl. 55 (1914), State v. Mounts, 36 W. Va. 179 (1892). The West Virginia 
case, however, states at page 189: “The fiction of law by which fractions of 
a day are not recognized is not of universal application.” 

53 Rose v. State, 107 Ga. 697, 33 S. E. 439 (1899), Cheek v. Preston, 34 Ind. 
A. 343, 72 N. E. 1048 (1905), State v. Michel, 52 La. 936 (1900), State ex rel. 
Forrer v. McIntosh, 109 Minn. 18, 122 N. W. 462 (1909), State v. Richardson, 
16 N. D. 1, 109 N. W. 1026 (1906), Dallas County v. Reynolds, 199 S. W. 702 
(Tex. Civ. App. 1917). 

54 Supra note 19. 

55 Cosgriff v. Board of Election, 151 Cal. 407, 91 Pac. 98 (1907). 
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mine conflicting rights.°° If Neely’s qualification through filing his 
midnight oath was not, through a disregard of fractions of a day, 
effective at midnight, it must have been effective either at 12: 50 when 
the oath was filed or, by relation back, at or nearly at midnight, when 
the oath was taken. If there had been any undue or unusual delay 
in filing the oath there might be reason to regard it as effective only 
from the time of filing, but since the oath was in fact filed much more 
promptly than custom would have dictated, and since the statute, 
while requiring that the oath shall be filed, sets no time limit upon 
filing and does not in terms require that it shall be filed before enter- 
ing upon the discharge of the duties of the office,** it would seem 
entirely reasonable to hold that the filing of the oath was nothing 
more than a necessary act of confirmation which made the oath itself 
fully effective as of the time it was taken. 

We arrive, then, at the point where we must consider whether 
Holt’s anticipatory appointment, effective the instant Neely ceased to 
be Senator, was effective prior to Neely’s becoming Governor by his 
midnight oath. And this is ultimately a question not of law but of 
fact. If Neely signed his oath just at midnight, or instantly after 
midnight, so that there was no fraction of time when Neely was not 
either Senator or Governor—if he slipped off the toga of a Senator 
and gripped the mace of a Governor instantaneously, then the va- 
cancy in the Senate did not occur within the term of Governor Holt 
and his appointment of Martin had no interval of time within which 
to take effect. If, on the other hand, there was a recognizable inter- 
val of time between the moment when Neely ceased to be a Senator 
and the instant he qualified as Governor, then that interval was within 
the term of Governor Holt and his appointment of Martin became 
fully effective.** If we accept at face value, and there is little else 


56 Louisville v. Savings Bank, 104 U. S. 469, 26 L. ed. 775 (1881). 
57 See supra note 47. 


58 State ex rel. Forrer v. McIntosh, 109 Minn. 18, 122 N. W. 462 (1909) 
held an appointment made 1: 30 p. m. on the first day of the official year by an 
outgoing board of county commissioners was not effective against a subse- 
quent appointment made by the newly elected board which qualified at 4:00 
p.m. of the same day. The court held that the appointment (of a sheriff for a 
term coinciding with that of the new board) was new business arising and 
naturally pertaining to the first day of the official year. The court stated at 
page 21: “The incoming officers should have a seasonable and reasonable time 
at the beginning of the business portion of the first official day in which to 
qualify and assume their duties.” And at page 22: “If any business at all 
be transacted on that day by the outgoing board prior to the qualification of 
the new members, it should be confined to the closing up of pending matters, or 
to matters of necessity. All business which naturally pertains to the new 
official year is within the jurisdiction of the incoming board.” The weight of 
the opinion is weakened by a per curiam statement of the court (109 Minn. 23, 
126 N. W. 1135) that its failure to take into consideration a statute providing 
that county commissioners shall hold office until their successors are elected 
and qualified was “of no importance as the statute is ineffective.” While the 
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we can do, the certificate of the President of the Supreme Court of 
Appeals that Neely’s midnight oath was subscribed on January 13, 
“instantly after 12 o’clock midnight of January 12” ® then it would 
appear that there was no interval when Neely was not either Senator 
or Governor and that the appointment of Martin never became effec- 
tive for any purpose. 

At about noon on January 13, in accordance with custom, Neely 
took his fourth oath as Governor of West Virginia, this time at 
formal inauguration proceedings.*° This final oath, a copy of which 
was apparently not filed with the Secretary of State, was of course 
nothing but a formality and had no binding effect in view of the ear- 
lier midnight oath. Governor Neely followed his oath by the formal 
appointment of Joseph Rosier to fill the vacancy created by his own 
resignation from the Senate,®* and since it seems reasonably clear that 
the vacancy had not already been effectively filled by the Martin 
appointment there would appear to be no room for questioning the 
validity or effectiveness of the Rosier appointment. Paut M. Roca. 


CONSTITUTIONALITY OF UNIFORM AcT TO SECURE THE ATTENDANCE 
OF WITNESSES FROM OUTSIDE THE STATE IN CRIMINAL 
PROCEEDINGS 


A recent decision of a lower court in Pennsylvania’ again raises 
the interesting question of the constitutionality of the Uniform Act 
to Secure the Attendance of Witnesses from Without the State in 
Criminal Proceedings. The question has never been passed upon by 
a court of last resort in any state. The fact that the Uniform Act 
has been adopted, with or without modification, by thirty-three states 
and Puerto Rico? makes the question of the constitutionality of the 
Act of particular importance. 

The Pennsylvania decision, /n re People of New York, held that 
the statute as adopted by Pennsylvania* violated both the state and 
Federal Constitutions and was therefore void. 


case is interesting, it would be difficult to support a similar holding in West 
Virginia in view of the explicit constitutional and statutory provisions for 
continuing in office until the qualification of a successor and in the light of 
Carr v. Wilson, supra note 50 

59 Supra note 48 

60 HEARINGS, op. cit., p. 80. 

61 Jbid., p. 5. 

1 Pa. Ct. Quar. Sess., Philadelphia City. (MacNeille and Milner, JJ): In re 
People of New York, Dec. 6, 1940. 

29 U. L.A. (Supp. 1940) 9 

3 Pa. Laws (1935), p. 1017, Pa. Laws (1937), p. 2088, Pa. Laws (1939), 
p. 401; 19 P. S. § 616-618 
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The Uniform Act 


The Uniform Act incorporates the following important provisions : 
(1) Summoning a witness by a state that has adopted the Uniform 
Act to testify in another state, (2) Obtaining a witness from another 
state that has adopted the Uniform Act to testify in some other state 
that has adopted the Uniform Act, (3) Providing for exemption 
from arrest and service of process while the witness is within a state 
pursuant to the provisions of the Uniform Act. 


The first provision permits a judge of a court of record of the 
requesting state to obtain a witness from another state that has 
adopted the Act by certifying under the seal of such court that there 
is a criminal prosecution pending in such court, or that a grand jury 
investigation has commenced or is about to commence, that the wit- 
ness is a material witness, and that his presence will be required for 
a specified number of days. When such certificate is presented to 
any judge of a court of record in the county where the witness desired 
is located, such judge shall, by the terms of the Act, fix a time and 
place for hearing and shall make an order directing the witness to 
appear for the hearing. 


At this hearing the judge determines whether the witness is ma- 
terial and necessary, and whether it will cause undue hardship on 


the witness to be compelled to attend and testify in the prosecution 
or grand jury investigation in the other state. If the judge decides 
that the witness should be sent to the requesting state, he then issues 
a summons, with a copy of the certificate attached, directing the 
witness to attend and testify at the time and place specified in the 
summons. In any such hearing the certificate shall be prima facie 
evidence of all the facts stated therein. An amendment to the Act 
in 1936 provides that the witness may be taken into immediate cus- 
tody without notice of hearing when the certificate from the request- 
ing state so recommends. 

The witness who is summoned as above provided is paid or ten- 
dered the sum of ten cents a mile for each mile by the ordinary 
traveled route to and from the place where the prosecution is pending 
and five dollars for each day that he is required to travel and attend 
as a witness. If the witness fails without good cause to attend and 
testify, the Act provides that he shall be punished in the manner 
provided for the punishment of any witness who disobeys a summons 
issued by a court of record in the state that ordered him to attend 
and testify. 

The section of the Uniform Act which provides a means of obtain- 
ing a witness from another state that has adopted the Act is similar 
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to the section considered above except that it is worded to apply to 
the steps necessary to be taken by the requesting state before sending 
a certificate to a judge of a court of record of the state where the 
witness is located. It also provides that a witness who has appeared 
in accordance with the provisions of the summons shall not be re- 
quired to remain within the state a longer period of time than that 
mentioned in the certificate unless otherwise ordered by the court. 
The section provides the same punishment for failure to testify except 
that it is determined by the laws of the requesting state. 


The third important provision of the Act deals with exemption 
from arrest and service of process. It provides that where a person 
comes into a state which has adopted the Act in obedience to a sum- 
mons directing him to testify in the state that the witness shall not 
be subject to arrest or service of process, civil or criminal, in con- 
nections with matters which arose before he entered the state. The 
Act provides that the same exemption shall apply to a person passing 
through a state that has adopted the Act while going to or returning 
from a prosecution or grand jury investigation in some other state 
that has adopted the Act.* 

The Uniform Witness Attendance Act is one result of the recent 
trend toward reciprocal state legislation and cooperation between 
states. The Federal government has been cooperative in this matter 
as is evidenced by a statute enacted in 1934 which gave the consent 
of Congress to any two or more states to enter into agreements or 
compacts for cooperative effort and mutual assistance in the preven- 
tion of crime and in the enforcement of their respective criminal laws 
and policies, and to establish such agencies, joint or otherwise, as 
they may deem desirable for making effective such agreements and 
compacts. 


The Uniform Act was approved by the National Conference of 
Commissioners on Uniform State Laws in 1931 and revised in 1936. 
The Act was approved by the American Bar Association. The Amer- 
ican Law Institute participated in the drafting of the Act and it 
appears as adopted as a chapter in its Code of Criminal Procedure.® 
The revision of 1936 extended the application of the Act so as to 
provide for the possibility of securing the attendance of witnesses in 
connection with grand jury proceedings as well as in criminal cases 
and, as mentioned above, provided that, when expedient, a witness 


49 U. L. A. (Supp. 1940) 9. See note 30 for the 1936 revision in regard to 
taking witness into immediate custody. 


59 U. L. A. (Supp. 1940) 10. Chap. 18, Proposed Final Draft. Code of 
Criminal Procedure, American Law Institute, (1930). 
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may be arrested, held in custody, and delivered over to an officer of 
the requesting state.® 

The existence of the Uniform Act by no means indicates that the 
state statutes are uniform on the subject,’ but for the purposes of 
this study the constitutionality of the provisions embodied in the 
Uniform Act will be emphasized, with a consideration of state deci- 
sions which have dealt with the constitutionality of a provision in 
the state statute similar to a provision in the Uniform Act. 

The Pennsylvania statute under which the decision Jn re People 
of New York® was decided is substantially the same as the Uniform 
Act as amended in 1936.° 


Decisions on the Subject 


In re People of New York is apparently the first time an Act 
modeled in large part upon the Uniform Act has been tested by a 
court.’° There have, however, been a few inferior state court deci- 
sions dealing with state statutes designed to provide machinery for 
the compulsory attendance of witnesses in criminal actions in an- 
other state. 


In In re People of New York an application made by a repre- 
sentative of the Attorney General of the State of New York for 
issuance of subpoenas to a resident of Philadelphia County and to a 
resident of Delaware County, Pennsylvania, was dismissed. The 
request was in connection with an investigation by the grand juries 
of the County of Queens and New York of alleged collusion on the 
part of a number of paving contractors in submission of bids for 
public work. One of the firms involved was the partnership of 
John Meehan and Son of Philadelphia [all four members of which 
were subsequently indicted by the grand jury] and the witnesses in- 
volved in this proceeding were, respectively, a bookkeeper for that 
firm and an employee of the firm of accountants which had audited 
the partnership books. It was expressly stated that no criminal charge 
was made against either witness, and they denied any knowledge of 
matters relating to the alleged offense. 


6 The Interstate Commission on Crime, at its annual meeting in Boston, 
August, 1936, approved the Uniform Act with its 1936 revisions, and is co- 
Operating with the National Conference of Commissioners on Uniform State 
Laws to secure its adoption in all of the States. 9 U. L. A. (Supp. 1940) 11. 

7 Note (1937) 85 U. or Pa. L. Rev. 717. This excellent note carefully 
analyzes the state statutes on this subject prior to the adoption of the Uniform 
Act. See also 9 U. L. A. (Supp. 1940) 10 for status of existing laws at time 
Uniform Act was approved. 

8 Supra note 1. 

9 Supra note 2. 

10 Supra note 1. 
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Commonwealth of Mass. v. Klaus‘ is the leading case on the sub- 
ject. It was an appeal from an order of a justice sitting at Special 
Term denying a motion to issue a subpoena requiring a person, a 
resident of Pennsylvania and within the State of New York, to ap- 
pear and testify in a criminal action pending in the State of Massachu- 
setts. The statute there under consideration was inferior to the 
present Uniform Act but the constitutional questions discussed are 
applicable to the consideration of the validity of the provisions of the 
Uniform Act.’* The majority held the New York statute unconsti- 
tutional, overruling In re Commonwealth of Pa.* A dissenting 
opinion strongly urged the unconstitutionality of the statute and this 
dissent is cited with approval in In re People of New York. Since 
this decision has been frequently cited and the constitutional ques- 
tions it raises are the same that run through all the cases, the reason- 
ing of the majority and minority opinions will be examined in some 
detail. 

The majority stated that there could be no doubt that it is the 
duty which every man owes to society to give evidence, when called 
upon to do so in a court of justice, with some few exceptions not 
relevant to the case considered.'* The court then argues that such 
being the clear duty of the citizen it is beyond question that the state 
has the correlative power to compel him to perform that duty, a power 
which is universally recognized and is exercised every day. The duty 
to give evidence, or the power to compel it to be given is not limited 
to causes pending in the courts of the State, said the court, calling 
attention to statutes under which persons within the state are re- 
quired to give evidence in the form of depositions for use in other 
states. It therefore is not an objection to the statute under consid- 
eration that it requires a witness within the state to give evidence 
for use in the courts of a foreign state, according to this decision. 
So far as civil causes are concerned this can be accomplished by means 
of depositions taken within the state. In criminal prosecutions, how- 
ever, in any state which bases its jurisdiction upon the common law, 
the defendant is entitled to be confronted with the witnesses against 
him, hence evidence taken in the state by deposition would be of no 


11 Commonwealth v. Klaus, 145 App. Div. 798, 130 N. Y. Supp. 713 (1st 
Dept., 1911). Application made under Sec. 618a of the Code of Criminal Pro- 
cedure which was added to the Code by Laws 1902, c. 94. 

12 Note (1937) 85 U. or Pa. L. Rev. 717. The writer of the note agrees 
with the majority opinion in Mass. v. Klaus and argues for the validity of the 
Uniform Act. The note was apparently written before the 1936 amendments 
to the Uniform Act were adopted. 

1345 N. Y. Misc. 46, 90 N. Y. Supp. 808. 


14 Court cited Wigmore on Evidence, Vol. 3, §2192; In re Board of Alder- 
men, 68 Misc. Rep. 478-481, 124 N. Y. Supp. 70. 
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avail.'° Unless, therefore, there is power somewhere to compel a 
witness to proceed from one state to another to testify, many guilty 
persons must necessarily escape due punishment for their crimes, and 
it is manifest that if the power exists anywhere it must be in the 
state within which the witness is, and where he can be served with 
the necessary order or subpoena. Hence the question resolves itself 
into one of power, and the only question is as to the power of the 
state to compel a witness to cross its boundaries and to proceed into 
another state to perform there his plain duty to society. Said the 
court: “It is a proposition not to be questioned that, except as lim- 
ited by constitutional restrictions, state or federal, the state acting 
through the Legislature has absolute and unrestrained power over its 
own citizens and those who may reside within its own borders.” *® 
The validity of the Act under consideration is to be tested by the 
power of the state to enact it, and the policy of the state in so enact- 
ing it does not enter into the consideration. Comity does not enter 
into the consideration, stated the court, because comity cannot confer 
power, but merely offers a reason for its exercise. 

Considering then the question of due process the majority argued 
that any witness subpoenaed to attend a trial within the state is in 
the same sense deprived of his liberty, but that it had never been 
suggested that the provisions of law providing for the summoning 
of witnesses and for enforcing their attendance were unconstitutional 
and void.'? 

Speaking by way of dictum, since it was conceded upon the brief, 
the court said the right of free ingress and egress had not been vio- 
lated because this right was never intended to enable a citizen of 
the United States to interfere with the orderly administration of jus- 
tice within the territorial boundaries of the state, and that, as has 
been repeatedly held,’* when a citizen of the United States is within 
the boundaries of a state he is amenable to the constitutional laws 
of that State, and that the only protection which the privileges and 
immunities clause of the Federal Constitution affords him there is 
that no state legislature shall discriminate between him and the citi- 
zens of the state proper. 


15 Court cited People v. Bromwick, 200 N. Y. 385, 93 N. E. 933. The right 
of confrontation binding upon the Federal Government by virtue of the sixth 
amendment exists in every State but Idaho in either the State Constitution 
or in statutory form. V Wicmore, Evinence, (3rd Edition 1940) § 1397, n. 1. 

16 Court cited Ware v. Hylton, 3 Dall. 199 (U. S. 1796), 1 L. ed. 568. 


17 Placing of material witnesses in custody and the provisions of the Uniform 
Act under the 1936 amendment would appear to have elements in common in 
this respect. Ex parte Grzyeskowiak, 255 N. W. 359, 267 Mich. 697 (1934). 

18 Slaughterhouse Cases, 16 Wall. 36, 21 L. ed. 394 (U. S. 1872); Blake v. 
McClung, 172 U. S. 239, 19 Sup. Ct. 165, 43 L. ed. 432 (1898). 
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Next considering the extraterritorial effect of the statute, the ma- 
jority held that the state had not undertaken to impart extraterri- 
toriality to its statute, stating, “It acts upon the proposed witness 
here, within the state, while he is under its jurisdiction. It is quite 
immaterial what it requires him to do or where it requires him to 
do it, provided its power to direct his movements has not been re- 
stricted by a paramount law.” 

Turning to the dissent in Mass. v. Klaus, it is argued that the 
legislature has attempted to make an unsigned treaty with certain 
states which was violative of Art. I, Sec. 10 of the Federal Consti- 
tution which prohibits any State from entering “into any treaty, 
alliance or confederation” and from entering “into any agreement or 
compact with another state, or with a foreign power” without the 
consent of Congress.’* The minority recognized that these provisions 
of the Federal Constitution did not prohibit the settlement of trivial 
boundary disputes between the states, not involving or materially 
affecting their political status and duties to the government, or other 
agreements which do not affect the Federal Government or its citi- 
zens,”° but they do, the minority argued, prohibit an encroachment 
on the authority conferred upon the Federal Government to make 
treaties, and prohibit any treaty, compact or agreement, express or 
implied, which interferes with any privilege or immunity of a citizen 
of the United States, and prohibits one state from surrendering to 
another state or country any fugitive from justice, save in compli- 
ance with the extradition provisions of the FEDERAL CONSTITUTION.” 
The minority then argues that there is no difference in the phrase- 
ology between the prohibition on the part of a state to enter into a 
treaty, compact, or agreement with a foreign nation and with a sister 
state and, referring to the statute under question, says that by the 
express terms of the statute, a reciprocal agreement on the part of a 
sister state, in the form of legislation, is required as a condition upon 
which the statute shall be operative. 


19 Holmes v. Jennison, 39 U. S. 538, 553, 10 L. ed. 579, 618 (1840); Ex 
parte Holmes, 12 Vt. 631-640 cited. 

20 Virginia v. Tennessee, 148 U. S. 503, 13 Sup. Ct. 728, 37 L. ed. 537 (1892). 

*! Citing Holmes v. Jennison, supra note 19, holding that the surrender by 
a state of a fugitive of justice from a foreign country necessarily involves a 
reciprocal agreement for a similar surrender under like circumstances and is 
forbidden to the State by the Federal Constitution, the minority recalled that 
in People ex rel. Barlow v. Curtis, 50 N. Y. 321, 10 Am. Rep. 483 (1872), a 
New York statute providing for the surrender of fugitives of justice from a 
foreign country was held unconstitutional and void for the same reason. These 
decisions were cited with approval in U. S. v. Rauscher, 119 U. S. 407, 7 Sup. 
Ct. 234, 30 L. ed. 425 (1886), where it was held that a State desiring as a 
fugitive from justice a person who is in a foreign country must apply through 
the State Department of the United States Government, whose jurisdiction 
was exclusive. 
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Considering whether the statute deprived a citizen of another state 
of his liberty without due process, the minority admitted that there 
has been an attempt to comply with the constitutional requirements 
in this regard, but there has been a compliance only in form. The 
hearing is only with respect to whether the person summoned is re- 
quired as a witness in the sister state. But he can make no defense 
to the application.*? Considering the extraterritorial effect of the stat- 
ute, the minority argued that it was a fundamental rule of interna- 
tional and public law, before the adoption of the 14th amendment, 
that due process of law required not only notice and a hearing, or 
an opportunity to be heard, but that the adjudication should be by a 
court of competent jurisdiction, and that the process of a court can 
have no extraterritorial effect.** 

Whether the privileges and immunities clause of the Federal Con- 
stitution was violated was considered by the minority.** Upon a 
consideration of the authorities,”* it argued that although the courts 
have not ventured to give a comprehensive definition of the privileges 
and immunities of citizens of the United States, following the prac- 
tice they have adopted in regard to due process of law, to pass upon 
the facts of each case as the question is presented for decision, the 
Federal courts have, however, discussed what are embraced within 
the privileges and immunities clause. These have included the right 
of engaging in interstate business, of going from one state to another 
and there engaging in business, of stopping in any state for business 
or for pleasure, of taking up a residence therein and of becoming a 
citizen thereof, and of passing through any state without stopping. 
The minority states that the police power of the state does not enter 
in, as no charge is made against the witness personally and “Even 
though the State may compel its own citizens to leave the State tem- 


22 Under the Uniform Act the certificate requesting the summons as sub- 
poena is prima facie evidence, but the judge is given discretion, under the Act, 
to refuse to issue the summons upon a showing of undue hardship, etc. 9 
U. L. A. (Supp. 1940) 9. 

237 Am. & Eng. Ency. of Law and Practice (2d ed.) 36; Pennoyer v. Neff, 
95 U. S. 733, 24 L. ed. 565 (1877); La Fayette Ins. Co. v. French, 18 How. 
404, 15 L. ed. 451 (U. S. 1855); Sugg v. Thornton, 132 U. S. 524, 10 Sup. Ct. 
163, 33 L. ed. 447 (1889) cited. 

24 The desired witness in Mass. v. Klaus, supra note 11, was not a citizen of 
New York, whereas the witnesses desired in People of New York, supra note 1, 
appear to have been citizens of Pennsylvania. The distinction would appear 
to be unimportant if the purpose of the Uniform Act is to be attained. The 
dissent in Mass. v. Klaus, however, does not consider whether the Act would 
be constitutional as regards the residents of the State. 

25 McCready v. Va., 94 U. S. 391, 24 L. ed. 248 (1876); Orient Ins. Co. 
v. Daggs, 172 U. S. 557, 19 Sup. Ct. 281, 43 L. ed. (1898) 552; Ward v. 
Maryland, 12 Wall. 418, 20 L. ed. 449 (U. S. 1871); Corfield v. Coryell, 4 
Wash. C. C., 380, Fed. Cas. No. 3, 230 (C. C. E. D. Pa. 1823); Crandall v. 
oe 6 Wall. 35, 18 L. ed. 745 (U. S. 1867) ; Slaughterhouse Cases, supra 
note 18. 
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porarily, and punish them for their failure to testify in another state, 
it does not follow that it may likewise compel a nonresident to depart 
from the state and punish him for doing or omitting to do something 
beyond the borders of the state.” 

In People of State of New York v. Parker*® it was held by a Cir- 
cuit Court of New Jersey that the statute violated the State Con- 
stitution which required that every law should embrace but one object 
and that object shall be expressed in the title.” The Court based its 
decision upon this single point and did not determine the contentions 
of the counsel for the witness that the statute was violative of the 
Federal Constitution. 

In re The People of New York** held that the Pennsylvania Act 
violated the State Constitution.*® This decision also declared the Act 
violative of the FEDERAL CONSTITUTION, its argument following 
closely that of the minority in Mass. v. Klaus. But where the mi- 
nority in Mass. v. Klaus did not consider the constitutionality of the 
Act as related to a resident of New York, the Pennsylvania decision 
expressly declared that the attempt to compel peaceful citizens of the 
state, against whom no criminal charge was made, against their wills 
to leave the state and go into another state was beyond the jurisdic- 
tion of the Legislature of Pennsylvania and the courts. In holding 
that the statute was a violation of the 14th amendment, the court 
said that the privilege which citizens of the state have is free ingress 
and regress to and from other states and not compulsory or controlled 
ingress and regress. 

Holding the Act violated the provisions of the 14th amendment 
forbidding any state to deprive any person of life, liberty, or property 
without due process of law, as well as art. I, sec. 8 of the Consti- 
tution of Pennsylvania, providing that the people shall be secure in 
their persons from unreasonable seizures, the court held the provision 
of the statute providing for taking the proposed witness into imme- 
diate custody without the right to enter bail, although no criminal 


261 Alt. (2d) 54 (1936). Application by District Attorney of the County 
of Kings in the State of New York for issuance of a summons commanding 
a citizen of New Jersey and resident of Burlington County to personally appear 
and to testify in certain criminal proceedings in progress before the grand jury 
in the County of Kings, under provision of P. L. 1936, ch. 40. 

27 This provision is common in State atin. The decision in the 
Parker Case is cited by the Court in People of New York, supra note 1, in 
holding the Pennsylvania Statute violated the State Constitution. An exam- 
ination of the title of the Pennsylvania Act, supra note 2, makes the reasoning 
of the Court appear sound in this regard. This particular point, however, 
does not appear vitally important in considering the constitutionality of the 
provisions of the Uniform Act, since it is a defect which can be remedied by 
another enactment by the state legislature. 

28 Supra note 1. 

29 Supra note 27. 
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offense is charged against him, and for bodily delivery of such wit- 
ness to authorities from a foreign jurisdiction is “clearly unreason- 
able and unwarranted.” *° 

Pointing out that a person charged with crime may be taken from 
one state to another for punishment under the specific authority of 
Art. IV, Sec. 2, of the FeperaL ConstiTuTrIon, the same section 
which guarantees to the citizens of each state all the privileges and 
immunities of citizens of the several states, the court concluded that 
if it required a provision of the FEDERAL CONSTITUTION to provide 
for the compulsory transfer of a person charged with a crime from 
one state to another, a fortiori, an Act for the compulsory transfer 
of an innocent person from one state to another for the purpose of 
giving viva voce testimony should have like express constitutional 
authority, and that the Act should permit the proposed witness to 
enter his recognizance as in extradiction proceedings.*t The Court 
concludes it is not due process of law to protect the liberty of crim- 
inals and fugitives from justice to a greater degree than the liberty 
of honest and law-abiding citizens of the state. 

Summarizing the few cases decided on the point, it is seen that 
Mass. v. Klaus upholds the validity of such legislation, and that the 
recent Pennsylvania case, Jn re People of New York,** follows the 
minority in Mass v. Klaus and declares it unconstitutional. The 
remaining case, People of State of New York v. Parker,** did not 
consider the constitutionality of the statute under the FEDERAL Con- 
STITUTION. 

Opinion of Writers on the Subject 


Students of the subject, writing on the question of the constitu- 
tionality of the Uniform Act or statutes which preceded the Uniform 


30 The wording of the Uniform Act on this point is as follows: “If said 
certificate recommends that the witness be taken into immediate custody and 
delivered to an officer of the requesting state to assure his attendance in the 
requesting state, such judge may, in lieu of notification of the hearing, direct 
that such witness be forthwith brought before him for said hearing; and, the 
judge at the hearing being satisfied of the desirability of such custody and 
delivery, for which determination the certificate shall be prima facie proof of 
such desirability, may, in lieu of issuing subpoena or summons, order that said 
witness be forthwith taken into custody and delivered to an officer of the re- 
questing state.” 9 U. L. A. (Supp. 1940) 10. The Pennsylvania Statute 
follows the wording of the Uniform Act except for the omission of the words 
“to assure his attendance in the requesting state” and “for which determination 
the certificate shall be prima facie proof of such desirability.” Pa. Laws 
1937, p. 2088. The New York Statute provided for immediate custory “which 
order shall be sufficient authority to such officer to take such witness into 
custody and hold him unless and until he may be released by bail, recognizance, 
or order of the judge issuing the certificate.’ Code of Criminal Procedure, 
§ 618a. 

31 See provisions of the New York Statute, supra note 30. 

32 In re People of New York, supra note 1. 

33 Supra, note 27. 
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Act are neither numerous nor are they in accord. In a note on 
In re Commonwealth of Pa.,** which was overruled by Mass v. 
Klaus, the author supported the decision of the court holding the 
act unconstitutional because in effect depriving a person of his liberty 
without a hearing. In a later note in the same law review* on 
Mass. v. Klaus its writer agreed with the decision of the court holding 
the Act constitutional since it did not violate any express constitu- 
tional provisions.** 

In another note on Mass v. Klaus** the writer argued that the 
statute was not violative of due process because the state’s authority 
in personam over the proposed witness gave the state ample juris- 
diction, stating that the reluctance of courts to order acts done abroad 
was because of lack of power to enforce the order rather than to lack 
of jurisdiction. The privileges and immunities clause was not vio- 
lated, according to this writer, since this constitutional provision 
forbids only discrimination in the making or enforcing of laws.** 
The writer of this note believed that the constitutional prohibition 
against compacts made between the states without the consent of 
Congress did offer a more serious objection and that since the 
statute required both reciprocal legislation and action in response 
to a request by another state, that a compact of the kind prohibited 
had been made.*® 


Prof. Oliver A. Harker, writing in the Illinois Law Review before 
the Uniform Act was adopted,*’ supported the constitutionality of 
the proposed legislation and urged its adoption. Law Notes* con- 
sidered the proposed Uniform Act and Professor Harker’s article and 
questioned the validity of analogies used by Professor Harker** but 
noted the desirability of the Act and expressed the hope that it would 
withstand constitutional objection. 


34 (1905) 18 Harv. L. Rev. 466. Supra note 13. 

35 (1911) 25 Harv. L. Rev. 188. 

86 In re application of Clark, 65 Conn. 17, 31 Atl. 522; In the Matter of 
U. S. Pipe Line Co., 16 N. Y. App. Div. 188, 44 N. Y. Supp. 713, cited by the 
author in support of his position. 

37 (1911) 11 Cor. L. Rev. 786. 

38 Writer relied on Slaughterhouse Cases, supra note 18. 

39 People ex rel. v. Curtis, 50 N. Y. 321 (1872); Holmes v. Jennison, 14 
Pet. 540, 10 L. ed. 579 (U. S. 1840) were relied upon by writer where it was 
held that any action in consequence of intercourse and arrangement with for- 
eign countries constitutes an agreement within the meaning of this section, 
even though there be no binding civil contract. 

40 (1928) 23 Int. L. Rev. 195. 

41 (1928) 32 Law Nores 62. 


42 Prof. Harker calls attention to the fact that in a number of states the 
defendant in a felony case has the right to have the testimony of a non-resident 
witness by means of deposition, and the ability to get the testimony of a non- 
resident witness in a civil case by use of deposition. 


7 
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A note appearing in the University of Pennsylvania Law Review** 
was written after the adoption of the Uniform Act but apparently 
before the adoption of the 1936 amendments to the Act. After a 
careiul survey of the decisions on the subject, the writer argues 
in favor of the constitutionality of the Act. This note considers the 
effect of an unsigned agreement between the states without the con- 
sent of Congress** and points out that the basic difference between 
an agreement, involving action by representatives of two or more 
states and approved by their legislatures, and reciprocal legislation 
is well recognized.*® The writer maintains, however, that even if 
it were to be conceded that such reciprocal legislation constitutes an 
agreement, the congressional enactment of 1934 has settled the ques- 
tion.*® That the act is to be done outside of the state is a question 
of expediency in view of the trend of the modern cases, says this 
writer.‘ 


The weight of editorial opinion appears to favor the constitutional- 
ity of such legislation. The fact, however, that few of them were 
written after the adoption of the Uniform Act and apparently none 
since the adoption of the 1936 amendments to the Act reduces their 
value when considering the constitutionality of the Act as it reads 
at the present time. 


Conclusion 


A study of the Uniform Act and the background of the Act leads 
one inevitably to the conclusion that it is desirable from the stand- 
point of the administration of justice. In order that the goal which 
the Uniform Act is intended to reach can be more completely at- 
tained, it appears desirable that it should be adopted by the remaining 
states as soon as possible and that the provisions of the state statutes 
should vary less from the provisions of the Uniform Act. 


43 Supra note 7. 

44 The author points out that this criticism does not apply to those state 
statutes which do not have the requirement of reciprocal action by other states, 
such as the New England statutes in force before the Uniform Act was adopted. 

45 Report to the Commissioners on Uniform State Laws on Interstate Com- 
pacts in Handbook of the National Conference of Commissioners on Uniform 
State Laws (1921) 299-300. 

4648 Stat. 909 (1934), 18 U. S. C. Supp. §420 (1940): “The consent of 
Congress is hereby given to any two or more states to enter into agreements 
or compacts for cooperative effort and mutual assistance in the prevention of 
crime and in the enforcement of their respective criminal laws and _ policies, 
and to establish such agencies, joint or otherwise, as they may deem desirable 
for making effective such agreements and compacts.” 

47 Vineyard Land and Stock Co. v. Twin Falls Salmon River Land & Water 
Co., 245 Fed. 9 (C. C. A. 9th, 1917); Madden v. Rosseter, 114 Misc. 416, 187 
N. Y. Supp. 462 (Sup. Ct. 1921), Aff'd 196 App. Div. 891, 187 N. Y. Supp. 
943 (Ist Dept. 1921). See also Restatement, CoNnFLict or Laws (1934) 
§ 94, 
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The provisions of the Uniform Act as it now stands appear 
reasonable and sufficient with one possible exception. The 1936 
amendment providing for the taking of a desired witness into im- 
mediate custody, as now worded, treats the desired witness in a 
somewhat arbitrary manner. It does not appear that the purpose 
of this amendment would be defeated by providing to the witness 
an opportunity to be released upon bail, recognizance, or order of 
the judge unless it could be shown to the satisfaction of the judge 
that to do so in a particular case would defeat the purpose of the 
amendment. This would be somewhat similar to the New York 
provision and, it is submitted, would remove one of the vulnerable 
provisions of the Act as concerns its constitutionality without affect- 
ing the efficacy of the Act.** 

What the ultimate decision of a court of last resort will be as to 
the constitutionality of the provisions of the Uniform Act when 
viewed in light of the FEDERAL CONSTITUTION is, of course, a matter 
of conjecture at this time. It is suggested, however, that, with the 
possible exception discussed in the preceding paragraph, a court 
could well sustain the validity of the Act as far as its constitutionality 
under the FEDERAL CONSTITUTION is concerned. 

The due process clause of the Fourteenth Amendment would 
appear to be met by the provisions of the Uniform Act. Even be- 
fore the Fourteenth Amendment was adopted, the Supreme Court 
had insisted that common justice required that no man should be 
condemned in his person or property without notice and an oppor- 
tunity to be heard.*® But the due process clause does not guarantee 
to the citizen of a State any particular form or method of state 
procedure. Its requirements are met if he has reasonable notice and 
a reasonable opportunity to be heard and to present his claim or 
defense. The nature of the proceeding and the character of the rights 
which may be affected by it should be considered in this respect.*° 
It would seem that the provisions of the Uniform Act, with the 
possible exception previously noted, meet this test. 

The equal privileges and immunities clause of the Constitution 
binding upon the states would not appear to be violated, since the 
provisions of the Uniform Act are operative upon all alike and do 


48 Supra note 30. 


49 Twining v. N. J., 211 U. S. 78, 110, 29 Sup. Ct. 14, 53 L. ed. 97 (1908) ; 
Baldwin v. Hale, 1 Wall. 223, 233, 17 L. ed. 531 (U. S. 1864). 

50 Dahany v. Rogers, 281 o S. 362, 369, 50 Sup. Ct. 299, 74 L. ed. 904 
(1930); Rogers v. Peck, 199 S. 425, 435, . Sup. Ct. 87, 50 L. ed. 256 
(1905); Mo. ex rel. Hurwitz v. oo 271 U 40, 42, 46 Sup. Ct. 384, 70 
L. ed. 818 (1926) ; Louisville & N. R. Co. v. Scheid, 177 U. S. 230, 236, 20 
Sup. Ct. 620, 44 L. ed. 747 (1900); Garland v. Washington, 232 U. S. 642, 
645, 34 Sup. Ct. 456, 58 L. ed. 772 (1914). 
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not subject the individual to the arbitrary powers of government 
unrestrained by the established principles of private right and dis- 
tributive justice.” 

The argument that the court of a state does not have jurisdiction 
to order a person before it to do an act beyond the borders of the 
state appears clearly wrong.** That there is jurisdiction in per- 
sonam seems irrefutable. That there is a possibility that the wit- 
ness could leave the state and not appear as a witness as ordered 
under the terms of the Act has nothing to do with the jurisdiction 
of the court to so order. 

That the adoption by the states of the Uniform Act amounts to 
the entering into an unsigned agreement without the consent of 
Congress and hence in violation of the FEDERAL CONSTITUTION 
seems not to be an argument well taken in view of the congressional 
enactment in 1934 which appears to satisfy the requirement of con- 
gressional consent, irrespective of the outcome on this particular 
point in the absence of this enactment.** Also, the Federal govern- 
ment is as interested in the orderly administration of justice as the 
states and it is reasonable to believe, that should the wording of 
the 1934 enactment need strengthening in order to facilitate the 
attainment of the aims sought by the Uniform Act, that Congress 
would be found cooperative in the matter. GLENN RICHARD. 


STRIKES UNDER THE LABor ACT 


“All we are entitled to ask,” the Supreme Court recently observed 
concerning the Labor Act,’ “is that the statute speak through the 
Board where the statute does not speak for itself.” * 

The statute has very little indeed to say about strikes. Only once 
in the sixteen sections of the law is the term used, and then only in 
connection with an entirely negative provision: ‘Nothing in this Act 
shall be construed so as to interfere with or impede or diminish in any 
way the right to strike.”* The Labor Board, however, has had 
much to say about strikes; and what it has said takes on new signifi- 
cance in the light of this new finality of the administrative interpreta- 


51 Leeper v. Texas, 139 U. S. 462, 468 11 Sup. Ct. 577, 35 L. ed. 225 (1891) ; 
Dent v. West Va., 129 U. S. 114, 124, 9 Sup. Ct. 231, 32 L. ed. 623 (1889) ; 
Caldwell v. Texas, 137 U. S. 692, 697, 11 Sup. Ct. 224, 34 L. ed. 816 (1891) ; 
Maxwell v. Dow, 176 U. S. 581, 603 (1900). 

52 Supra note 47. 

53 Supra note 46. 

149 Stat. 449 (1935), 29 U. S. C. Supp. V §§ 151-66 (1939). 

2 Phelps-Dodge Corp. v. N. L. R. B., 61 Sup. Ct. 845 (U. S. 1941). 

8 Supra note 1, 29 U. S. C. Supp. V § 63 (1939). 
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tion of the Act.* The serious effect of strikes on the national defense 
program,® moreover, adds further importance to an examination of 
the Labor Board’s decisional doctrines dealing with strikes. The 
scope of this note will be limited to analysis of the two most outstand- 
ing strike doctrines: (1) the unfair labor practice strike; and (2) 
the partial strike. 


1. The Unfair Labor Practice Strike Doctrine. Entirely a creature 
of administrative interpretation, this doctrine nowhere appears in the 
statute itself, even in recognizable nucleus. It is best explained by an 
illustration of its application. Suppose that a union has called a 
strike and that the employer, in order to proceed with production, has 
secured a new force of employees by promising them regular employ- 
ment; ® and that after this has been done, the striking union, having 
failed in its attempt to win the strike by economic coercion or mass 
picketing, requests reinstatement of the strikers and the employer re- 
fuses on the ground that he will not discharge the new employees to 
make room for the strikers. Under these circumstances the employer 
and the new employees are protected by the decision of the Supreme 
Court in the Mackay Radio Company case’ enunciating the right of 
an employer to replace strikers with new employees and to refuse 


4The Supreme Court also declared, in the Phelps- Dodge case, supra note 2 
at 4297, that “All we ask of the Board is to give clear indication that it has 
exercised the discretion with which Congress has empowered it.’ 


* Strikes have been steadily increasing in number, persons involved, and man- 
days lost. In the first three months of 1941 the number of strikes (790) in- 
creased by 64% over the number (478) in the first three months of 1940. More 
significant, the number of persons involved in strikes in the first quarter of 
1941 (238,000) represented an increase of 131% over the corresponding number 
in 1940 (103,000). Furthermore, each month of 1941 for which statistics are 
available shows a staggering increase over the corresponding month of 1940 in 
workers involved and man-days lost. 


Workers INVOLVED Man-Days Lost 
Month 1941 1940 =% Increase 1941 1940 % Increase 


January .. 65,000 51,159 7 625,000 513,460 22 
February . 60,000 29,509 103 1,000,000 289,992 248 
March ... 113,000 22,433 405 1,400,000 386,981 262 


8 Lab. Rel. Rep. 363 (1941) based upon Bureau of Labor Statistics prelimi- 
nary count. 

Statistics released by the War Department and the Office of Production Man- 
agement are more colorful if somewhat less authentic. According to this esti- 
mate, more than 1,700,000 man-days have been lost on Army contracts alone, 
from Jan. 1, 1941 to May 1, 1941, or enough production time to have manu- 
factured the following: 40,000 Garand rifles; 1,000 thirteen-ton light tanks, 
completely armed; 200 Curtiss-Wright P-40 pursuit planes; 100 training 
planes; 3,000 .50 calibre machine guns; 500 75-m.m. gun carriages; 30,000 
anti-aircraft shells. 


6 This seems a fair assumption in view of the present state of the labor 
market. 


*H. Lb. B. v. Mackay Radio & Tel. Co., 304 U. S. 333, 58 Sup. Ct. 904, 
82 L. ed. iSet (1938). 
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to discharge the new employees to make room for strikers who sub- 
sequently desire to have their jobs back. Since, however, the Supreme 
Court mentioned in this connection that the employer had engaged 
in no unfair labor practices in connection with the calling of the 
strike, the Board removes the protection of this Supreme Court doc- 
trine if it can find that prior to the strike, or even during the strike, 
the employer engaged in any unfair labor practice which caused, or 
partialy caused,* or even “prolonged” the strike. In these circum- 
stances the Board holds that the employer is under a duty, immediately 
upon the strikers’ request, to discharge all new employees’ hired 
after the beginning of the strike, if the strike was caused or partially 
caused by an unfair labor practice, or after the first unfair labor 
practice during the course of the strike, if no such practice existed or 
could be found to exist prior to the strike.’® 

The basis of this “duty” to displace new employees, and a strin- 
gent financial sanction for it, has been created by the Board through 
a somewhat ingenious (or disingenious) interpretation of section 
8 (3) of the Act. This section declares that it shall be an unfair 
labor practice for an employer: 


by discrimination in regard to hire or tenure of employment or 
any term or condition of employment to encourage or discour- 
age membership in any labor organization." 


The Board’s theory is that failure to displace new employees “in 
effect and in result” discriminates against striking employees and in 
favor of new employees “whose position was one of sufferance, with- 
out greater right to their positions than their employer’s defeasible 
right to employ them could afford.” ** Such a discrimination,’® the 
Board argues, discourages union membership. 

This reasoning is, however, more persuasive upon first glance than 
it is upon analysis. In the first place, the right of an employer to 


8 Berkshire Knitting Mills, 17 N. L. R. B. 239 (1939). 

®“New employees” also include persons formerly but not recently employed 
by the respondent employer who were last hired after the strike. Acme Air 
Appliance Co., 10 N. L. R. B. 1385 (1939). 

10 McKaig-Hatch, Inc., 10 N. L. R. B. 33 (1939); Western Felt Works, 10 
ri . R. B. 407 (1939); Manville-Jenckes Corp., 30 N. L. R. B., No. 60 

1941). 

11 49 Stat. 449 (1935), 29 U. S. C. Supp. V § 151 (1940). 

12 Cases cited supra note 10. 

13 This “discrimination” is not the type of discrimination against former 
strikers which the Supreme Court was dealing with in the recent case of Phelps- 
Dodge Corp. v. N. L. R. B., supra note 2, in which the Board’s power to order 
the reinstatement of strikers was so broadly sustained. In that case the dis- 
crimination consisted in refusing to consider the strikers (whose positions had 
been filled) for vacancies as they later occurred. It was not a case of “dis- 
crimination” through failure to displace new employees to make room for 
strikers. The Supreme Court’s decision, therefore, does not touch the doctrine 
of the “unfair labor practice strike.” 
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hire new employees during a strike—even a so-called “unfair labor 
practice strike’—was not known to be “defeasible” until the Board 
had said so and had won the approval of the Second Circuit Court 
of Appeals, and thus secured the support of the fertile judicial imagi- 
nation and facile pen of Judge Learned Hand in behalf of its theory.’ 
Secondly, even if it be assumed that for some unexplained reason it 
discourages union membership to fail to discharge new employees in 
order to replace strikers (the new employees may have membership 
in another union, in which case it would seem a double unfair labor 
practice to discharge them since it would discourage membership in 
their union and encourage membership in the striking union), there 
seems to be no real discrimination present. Both legal and lay defini- 
tions of “discrimination” seem to agree that “to discriminate” means 
“to make a difference or distinction in treatment.” ?5 Two elements, 
therefore, would seem essential—differentiation, and affirmative con- 
duct in making the differentiation. Yet in the instant situation the 
employer, at the time of the strikers’ request for reinstatement and 
prior to which no discrimination could be alleged, engages in no 
affirmative conduct at all—merely refuses to act to disturb the then 
existing situation to favor the strikers. 

The financial sanction which this theory calls into play is the most 
severe possible under the Act, for it is the invariable practice to order 
back pay in favor of all the strikers from the very first day they 
requested reinstatement and the employer failed to discharge all the 
new working employees to make room for the strikers.** This is a 
spectacular example of how great the Board’s powers actually are. 
Because the Supreme Court has so often declared that the Board’s 
powers are “remedial and not punitive” ** and because of the cease- 

14 Black Diamond S. S. Corp. v. N. L. R. B., 94 F. (2d) 875 (C. C. A. 2d, 
1938), cert. den., 304 U. S. 579, 58 Sup. Ct. 1044, 82 L. ed. 1542 (i938) The 
Seventh and Third Circuits also have _<c’ the doctrine. Ritzwoller Corp. 
v. N. L. R. B., 114 F. (2d) 432 (C. C. A. 7th, 1940); N.L. R. B. v. Lightner 
a 113 F. (2d) 621 (C. C. A. 7th, 1940): Stewart Die Casting Corp. v. 

. L. R. B., 114 F. (2d) 849 (C. C. A. 7th, 1940); Southern Steamship Co. 
v. TN L. R. B., 8 Lab. Rel Rep. 394 (C. C. A. 3d, May 6, 1941). 

15 WesBsTER’Ss NEw INTERNATIONAL DicTIONARY (Merriam Series): “ ‘Dis- 
crimination’ means to make a difference between.” Wynn v. Wabash R. Co., 
111 Mo. App. 642, 648, 86 S. W. 562, 563 (1905); “The word ‘discriminate’ 


may be defined as treating one differently from another.” Wimberly v. Georgia 
So. & F. Ry. Co., 5 Ga. App. 263, 266, 63 S. E. 29, 31 (1908). 


16 See supra note 10. In the case of an unfair labor practice strike in which 
the strikers have not yet at the time of the Board hearing requested reinstate- 
ment, they are ordered reinstated “upon request,” with back pay to begin to run 
if the employer refuses to comply with the Board’s order in this respect. 

17 Consolidated Edison Co. v. N. L. R. B., 305 U. S. 197, 235, 236, 59 Sup. Ct. 
206, 83 L. ed. 126 (1938); N. L. R. B. v. Pennsylvania Greyhound Lines, 303 
U. S. 261, 268, 58 Sup. Ct. ny 82 L. ed. 831(1938) ; Republic Steel Corp. v. 
N.L.R.B, 311 U. S. 7, 2, 61 Sup. Ct. 77, 85 L. ed. (adv. op.) 1 (1940); 
Phelps-Dodge Corp. v. N. L R. B., supra note 2 (dissent). 





362 THE GEORGE WASHINGTON LAW REVIEW 


and-desist-order type of formalized enforcement procedure which re- 
quires application by the Board to a circuit court of appeals before 
the statutory sanction may be invoked,’* many are under the mistaken 
impression that an employer’s engaging in conduct which the Board 
regards as unfair can at worst result only in the Board’s securing a 
court order that the employer obey the Board’s cease and desist order 
or back pay order in favor of discriminatorily discharged employees. 
True it is that before any “penalty” may be enforced the Board must 
apply to a court; but the important thing is that financial sanction 
begins to accrue from whatever time the Labor Board sets according 
to its findings of fact, which may not be evaluated by any court unless 
unsupported by any substantial evidence. 

Thus if an employer has engaged in any conduct which the Board 
may view as an unfair labor practice, he is liable to pay all the strikers 
for not working after they request reinstatement and so largely finance 
the strike against him. It may possibly be that the Board has power 
under section 10 (c),'® if substantial evidence supports the finding 
that a strike was caused by unfair labor practices, to order the rein- 
statement of strikers with the displacement of new employees, but 
even under that assumption, it does not necessarily have power to 
order back-pay from the time of the strikers’ request for reinstate- 
ment. Exercise of this claimed power places employers in the posi- 
tion of either discharging new employees from jobs to which they 
may have a right under the Supreme Court’s Mackay case doctrine*’ 
or risking the heavy financial penalty which may be imposed if the 
Labor Board should find that the strike was either caused or pro- 
longed by unfair labor practices. 

It may be argued that the unfair labor practice strike doctrine 
strongly resembles a device for encouraging the group protected by 
the law to take enforcement of the law into their own hands. The 
idea of private parties taking enforcement of law into their own 

18§10 (e). 

19“The Board . . . shall . . . issue . . . an order requiring such person 
. . . to take such affirmative action, including reinstatement of employees with 
or without back pay, as will effectuate the policies of this Act.” The Phelps- 
Dodge decision, supra note 2, concedes broad power to the Board in creating 
remedies, but even under that decision the Board would hardly have power to 
order back pay for strikers as such; discrimination against them causing them 
to lose wages must be shown before back pay can be awarded. The Board itself 
concedes that the status of strikers must change to that of employees “discrimi- 
nated against” before they may be entitled to back pay, and, moreover, they 
cannot impose any condition upon a request for reinstatement if the request is 
to be relied upon as starting back pay running. Fansteel Corp., 5 N. L. R. B. 
930 (1938), enforcement denied on other grounds, N. L. R. B. v. Fansteel 
Metallurgical Corp., 306 U. S. 240, 59 Sup. Ct. 490, 83 L. ed. 627 (1939). See 
Ward, “Discrimination” under the National Labor Relations Act (1939) 48 


Yate L. J. 1152, at 1160. 
20 Supra note 7. 
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hands is not generally regarded with favor under the Anglo-American 
system of law, and there seems to be a specially cogent reason why 
this should not be done in the case of this particular law. The stated 
purpose and, indeed, the constitutional basis, of the Labor Act is to 
remove obstructions to commerce, and the only way unions may take 
enforcement of this statute into their own hands is by causing obstruc- 
tions to commerce. Of course, the Labor Board was of opinion for 
several years that an employer’s engaging in an unfair labor practice 
justified even a sit-down strike attended by violence, and that the 
policy of the Act would be best effectuated by reinstatement of such 
sit-down strikers.*t_ The Supreme Court, however, was of contrary 
opinion.”* Indeed, the Board’s long-existing dissatisfaction with the 
statutory scheme of enforcement of the Act ** probably explains why 
the unfair labor practice strike doctrine was devised to permit and 
perhaps encourage unions to take enforcement of the law into their 
own hands. 

Even assuming that the doctrine of the unfair labor practice strike 
may be warranted in theory by the statute, the manner in which it is 
applied is so extreme as to cast doubt upon the asserted reason (to 
effectuate the policy of the Act) for its exercise. If warranted at all, 
it should certainly be reserved for cases in which the employer fla- 
grantly violated the Act by intentional unfair labor practices; other- 
wise the doctrine clearly would encourage resort to strikes for the 
most technical and unintentional violations of the statute for which 
no one can deny that the law itself provides adequate remedy. No such 
limitation on application of this doctrine can be found in the Board’s 
decisions. It is applied in cases in which both elements necessary 
under even the Board’s theoretical version of the doctrine—existence 
of an unfair labor practice, and operation of that unfair practice as 
a cause to initiate or prolong the strike—are pronouncedly weak in 
that the first is the merest technicality and the second a pure hypoth- 
esis. 

Almost anything in the way of expression by an employer of opin- 
ion or advice concerning labor organization or strikes may serve to 
call the doctrine into play. For example, the Board held that an 
employer’s conduct in sending the following letters to its employees 
shortly after the union had demanded bargaining conferences and 

21 Fansteel Corp., supra note 19. 

23 i Supreme Court has reversed the Board on five occasions involving 
invention of remedy: N. L. R. B. v. Express Publishing Co., 61 Sup. Ct. 134 
(U. S. 1941); Consolidated Edison Co. v. N. L. R. B., supra note 17; 
N. L. R. B. v. Fansteel Met. Corp., supra note 19; N. L. R. B. v. Sands Mfg. 


Co., 306 U. S. 332, 59 Sup. Ct. 508, 83 L. ed. 682 (1939) ; Republic Steel Corp. 
v. N. L. R. B., supra note 19. 
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called a strike was sufficient to change what the Board itself found 
was a strike of purely economic origin into an unfair labor practice 
strike : 


In answer to inquiries from our employees as to whether 
it is necessary for an employee to belong to a union in order to 
hold his job in our company, we desire to advise as follows: An 
employee has the right to join any union he wants to join. On 
the other hand, he is not required to join a union. Furthermore, 
he has the right to resign from a union at any time or cancel his 
application for membership. Whether he joins a union or refuses 
to join, or joins and then withdraws, makes no difference what- 
ever to the company. It will have no bearing on his job.** 


The Board ordered that the strikers be reinstated with displace- 
ment of new employees from the date of the letter set out above, thus 
holding that (1) the conduct in sending the letter amounted to an 
unfair labor practice; and (2) was sufficiently serious to invoke the 
doctrine under consideration. 

The same case serves also to illustrate how casually the Board treats 
the causal problem involved in application of the doctrine. The opin- 
ion merely observes that “although the strike . . . had its origin in 
purely economic causes, it is manifest that the strike thereafter was 
prolonged and continued . . . because of the unfair labor practices 
engaged in . . . on and after Feb. 20, 1939 [the date of the letter 
which was the only “unfair labor practice” found on or prior to that 
date.” 7°] 

Indeed, the effect of this type of decision is to create what is in 
effect an irrebuttable presumption that any unfair labor practice found 
by the Board “causes” prolongation of the strike.** It would seem 
an elementary principle of justice to require at least a showing that 
an unfair labor practice was at least an actual cause, or causa sine qua 
non, before using it to invoke the doctrine which results in so heavy a 
financial exaction from the employer, even if the Board did not care 
to go into the niceties of the delimiting rules of legal causation. This, 
however, is not the case, for the Board may characterize an unfair 
labor practice as a “substantial factor” in a strike despite undenied 
testimony of the charging union itself, that some other [economic] 
reasons were the cause,”" and that if all economic conditions had been 
settled there would have been no strike. 

Perhaps both the Board and the courts** should reéxamine the 


24 es Jenckes Corp., 30 N. L. R. B., No. 60 (Mar. 17, 1941). 
25 J 


as The language used, as well as the effect of these decisions, supports this 
view. 

27 Berkshire Knitting Mills, 17 N. L. R. B. 239, 265, 268 (1939). 

28 Supra note 14 
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unfair labor practice strike doctrine. It may be argued with some 
force that it encourages potential strikers to strike by assuring them 
that their employer will have to displace new employees to reopen 
their jobs for them when they decide to return to work, so that if 
they do strike, they may gain their ends by exerting this pressure upon 
the employer, and if the strike is not won, they have not risked any- 
thing of permanent value. 

2. The Partial Strike Doctrine. Under this doctrine what has so 
far amounted to absolute immunity from discharge has been conferred 
upon participants in union tactics designed to interfere with, slow 
down, or stop production through conduct of union members within 
the plant during working hours. Like the doctrine of the unfair 
labor practice strike and the Sartorius doctrine, this also is a creature 
of administrative interpretation without visible means of support in 
the express terms of the law. It derives, indeed, from a further—or 
rather prior—administrative interpretation of section 8 (3) of the 
Act, which in terms declares that it is an unfair labor practice for an 
employer “by discrimination in regard to hire or tenure of employ- 
ment, or any term or condition of employment to encourage or dis- 
courage membership in any labor organization.” This the Board 
interprets as if it read “to discriminate in regard to hire or tenure of 
employment or any term or condition of employment because of labor 
organization membership or activities.” Apparently the Board feels 
that Congress was incapable of using the word “activities” where it 
meant “activities.” 

In any event, this interpretation brought with it many problems as 
to what union activities are protected by the section. A somewhat 
extended line of case development finally produced the short answer 
that all union activities are protected by the Act except those which 
the Board later decides are “indefensible.” This doctrine was enun- 
ciated in its final form in the Harnischfeger case,*® decided in 1938 
but still the leading precedent governing Board decisions in this field. 
The best key to what types of union activities the Board considers 
“indefensible” within this rule is found in the fact that the Board con- 
sistently supported sit-down strikes as defensible in a line of decisions 
which ran for nearly two years until the Supreme Court in the 
Fansteel case*® reversed the Board with some emphasis on this point. 
In the El Paso Electric Company case,*' decided after the Supreme 
Court’s Fansteel decision, the Board held that discharge of strikers 
was discriminatory although some of the strikers had engaged in 


29 Harnischfeger Corp., 9 N. L. R. B. 676 (1938). 
30 Supra note 19. 
3113 N. L. R. B. 213 (1939). 
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sabotage and other acts of violence. And in a still later decision the 
Board held in violation of the Act the discharge of strikers who had 
engaged in mass-picketing, preventing the employer’s (a public utility 
company ) officials, customers, and employees from entering the place 
of business, searching all emergency cars dispatched by the employer, 
countermanding orders by customers and the employer, and requiring 
telephone calls for service to be handled through a station installed 
on the picket line. These activities, the Board says, “constituted the 
technique utilized by the strikers . . . These activities were union 
activities, within the contemplation of the Act.” ®? 

Of course, the Act nowhere mentions “union activities,” or even 
“labor organization activities”; it does, however, mention “concerted 
activities,” and upon this mention the Board has largely built its 
superstructure of interpretation directly protecting the activity of 
striking, and thus encouraging this activity. The mention relied upon 
is in section 7, and if it merely declared that “employees shall have the 
right . . . to engage in concerted activities,” the Board’s interpreta- 
tion might be supported by this language. This, however, is not the 
case; the language runs right along—‘concerted activities for the 
purpose of collective bargaining or other mutual aid or protection.” 
Thus the concerted activities referred to would seem to be limited 
(by the word “other” following “collective bargaining”) to essentially 
peaceful activities in the nature of collective bargaining—which, in the 
labor field, is the antithesis of the activities connected with striking. 

Even assuming, however, that the Act directly protects ordinary 
striking activities such as concerted quitting of work, peaceful picket- 
ing, and boycotts, it does not follow that the Act protects as well the 
“partial strike,” the slow-down, or the stoppage of production machin- 
ery. The Labor Board holds that the Act does protect such activities. 

In the case of Armour & Company,** the Labor Board held that 
discharge of a union employee for interfering with production was a 
violation of the Act. His conduct in interfering with production had 
consisted in signalling another employee to cease work in accordance 
with a pre-arranged plan to curtail production adopted by the union 
employees after the union’s negotiations with the employer had 
failed to bring about the desired reduction. The Board said this was 
a “union activity” and that since it was the admitted cause of his 
discharge, the discharge was discriminatory. The employer contended 
that an additional reason for his discharge was that he had told two 
other employees to “slow down and not work so fast,” but the Board 


32 Lone Star Gas Co., 18 N. a oe Bn 62 (1939) (enforced by consent 
decree, with modifications, c. <. e’ 6th, 1939). 


8825 N. L. R. B., No. 105 (1940). 
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declared that even if this did play a part in the company’s decision to 
discharge the union employee, nevertheless, since one of the admitted 
causes was his union activity in signalling the other employee to cease 
work in accordance with the union’s plan, the discharge was discrimi- 
natory. This appears to amount to holding that slow-down strikers 
are within the protection of the Labor Act, just as the Labor Board 
held, until it was finally reversed by the Supreme Court, that sit-down 
strikers were within the protection of this law. In any event, this 
decision makes it clear that an employer who chooses to discharge 
employees for interfering with production risks a Labor Board decision 
requiring him to reinstate such employees with back pay. 


I=. the Harnischfeger case,°* the union desired shorter working 
hours. After bargaining with the union on this subject, the employer 
refused to shorten the hours as the union demanded. The union shop 
stewards decided to take matters into their own hands and ordered 
the night shift employees to report to work an hour earlier than usual, 
at a time when the day shift was still in the plant with an hour more 
to run. The presence of two complete shifts of employees in the 
plant at one time caused, as the Board’s opinion admits, considerable 
confusion. The plant superintendent was badly concerned over this 
interference with production and asked who was responsible. The 
shop stewards announced that they had given orders for the night 
shift to report. The superintendent thereupon discharged them. The 
Board ordered them reinstated with back pay. It declared that they 
had merely engaged in a union activity and that the union activity in 
question was not so “indefensible” as to warrant the employer in dis- 
charging these stewards. 


The Board rejected the company’s defense that “the stewards 
thereby usurped the functions of the management and that their dis- 
charge was necessary if plant discipline was to be maintained.” The 
stewards, the Board explained, had merely engaged in “union activi- 
ties” by calling a “partial strike.” 

Queer variations of this theory of “partial strike” have turned up 
from time to time. Some twenty union employees of a musical instru- 
ment manufacturer objected to working overtime, even during the 
short rush season, without pay-and-a-half. They decided, therefore, 
to quit work every day at the regular time, regardless of the overtime 
work assigned to them, and to report as usual in the mornings. This 
they did without notifying the management. Next day the employer 
laid off those who indicated their refusal to work overtime and hired 
new people to replace them. 


34 Supra note 29. 
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The Board ordered their reinstatement with back pay, characteriz- 
ing them as “striking employees.” ** The circuit court of appeals, 
however, reversed the Board’s decision, observing that it was unim- 
pressed with the Board’s argument that an employee could be on 
strike and at work simultaneously. A man must, the court said, 
make his choice between remaining on the job subject to the authority 
of the employer, or going off the job as a striker. Here, the court con- 
cluded, the employees 


did neither, or perhaps it would be more accurate to say they 
attempted to do both at the same time. We have observed num- 
erous variations of the recognized legitimate strike, such as the 
“sit-down” and the “slow-down” strikes. It seems this might 
be properly designated as a strike on the installment plan.** 


That the Labor Board has not changed its attitude toward “partial 
strikes” since the pyramiding of strikes in defense industry in the 
spring of 1941 is shown by its most recent cases on the subject. In 
one of these the Board held that the Act prohibits discharge of an 
employee for insubordination in refusing to comply with the employ- 
er’s orders to perform a job from which a union leader had been dis- 
placed ; ** and in the other the Board ordered the reinstatement with 
back pay of a vital maintenance worker who had continued working 
during a strike by his union and who was discharged by the employer 
for taking orders from a union officer instead of the employer, and 
attempting to shut down refrigeration machinery necessary to pre- 
vent spoilage of goods on hand.** 


The partial strike doctrine rests heavily on the premise that an 
employer’s property interest in his plant, and his contractual interest 
in the working time for which he is paying, must be subordinated to 
whatever strike “technique” may be adopted by a union in the plant 
during working hours. This includes, in the Board’s interpretation, 
the slow-down technique, outright stoppages, and refusal to do 
assigned work. Some may doubt that Congress intended to go so 
surprisingly far; and, after all, the intent of Congress may still be 
of some importance even though the Supreme Court of the United 
States only asks “that the statute speak through the Board where the 
statute does not speak for itself.” *° ELEANOR SESSOMS. 


35 C, G. Conn, 7 N. L. R. B. 337 and 10 N. L. R. B. 498 (1938). 
88 C. G. Conn v. N. L. R. B., 108 F. (2d) 390 (C. C. A. 7th, 1940). 


87 Niles Firebrick Co., 30 N. L. R. B., No. 61 (1941) (disparity of treat- 
ment also appeared). 


38 Wilson & Co., 30 N. L. R. B., No. 51 (1941). 
89 Supra note 2. 
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ADMINISTRATIVE Law — Farr HEARING — JupIcIAL REVIEW — 
ADMINISTRATIVE PROCEDURE— THE FourtTH Morcan CaseE.—A 
proceeding was instituted by the Secretary of Agriculture under the 
Packers and Stockyards Act of 1021, 32 Stat. 159 (1921), 7 U. S.C. 
§ 181 (1934), to determine reasonable rates to be charged by market 
agencies in the Kansas City Stockyards. This proceeding was to 
assist the District Court in disposing of funds impounded under an 
earlier order which had been held invalid because a “full hearing” 
as required by the statute had not been granted. Morgan v. U. S., 
304 U. S. 1, 58 Sup. Ct. 703, 82 L. ed. 757 (1938). Noted in (1938) 
7 Geo. Wash. L. Rev. 110, with an earlier decision, Morgan v. U. S., 
298 U. S. 468, 56 Sup. Ct. 906, 80 L. ed. 1288 (1936). The pro- 
ceeding under review here had been ordered by the Supreme Court 
after being contested on the question of statutory authority under 
§ 310 of the Act to fix reasonable rates for a period now past. 
United States v. Morgan, 307 U. S. 183, 59 Sup. Ct. 795, 83 L. ed. 
1211 (1939). The proceeding in question was begun by serving the 
original order as a proposed order, on the propriety of which new 
evidence was taken. It was successfully contended in the District 
Court that the Secretary of Agriculture was disqualified from acting 
because of bias, evidenced by criticism of the second decision in a 
letter to the New York Times; and that the Secretary had not prop- 
erly addressed himself to the evidence but had relied on findings of 
subordinates (though he rejected suggestions in at least one memo- 
randum of a subordinate). This decision was entered after an 
examination of the entire record and calling the Secretary to testify 
as to the method by which he reached his decision. Morgan v. United 
States, 32 F. Supp. 546 (W. D. Mo. 1940). Held, that review of 
the Secretary’s determination should be restricted to the record and 
the Secretary should not be called to testify as to the mental processes 
by which he reached his conclusion; so long as opportunity to present 
evidence on defined issues was given, the appraisal of the uncertain 
factors involved was for the Secretary and not the courts; and 
there was no disqualification for bias. United States v. Morgan, 
313 U. S. 409, 61 Sup. Ct. 999, 85 L. ed. 928 (1941). 

The government contended successfully that the Secretary was 
entitled to the same immunity from being questioned as to his method 
of deciding as is a judge. Brief for government, p. 15. It has been 
held that a judgment “ought never to be overthrown or limited by 
the oral testimony of a judge or juror of what he had in mind at 
the time of the decision.” Fayerweather v. Ritch, 195 U. S. 276, 
307, 25 Sup. Ct. 58, 49 L. ed. 193 (1904). 

“It is an invincible presumption of the law that the judicial 
tribunal, acting within its jurisdiction, has acted impartially and 
honestly.” Crescent Live Stock Co. v. Butchers’ Union, 120 U. S. 
141, 7 Sup. Ct. 472, 30 L. ed. 614 (1887). While a legislature may 
in its discretion provide that bias alone disqualifies a judge, pecuniary 

[ 369 ] 
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interest of the deciding judge in the outcome of the dispute dis- 
qualifies him under the due process clause. Tumey v. Ohio, 273 
U. S. 510, 47 Sup. Ct. 437, 71 L. ed. 749 (1927). Prejudgment in 
newspaper articles is not disqualification under the federal statute 
disqualifying a judge for personal bias, 36 Stat. 1090 (1911), 28 
U.S. C. §25 (1934). Henry v. Speer, 210 Fed. 869 (C. C. A. 5th, 
1913). The court had ample precedent for ruling that it was im- 
proper to question the Secretary as to the method by which he 
reached his decision. De Cambra v. Rogers, 189 U. S. 119, 23 Sup. 
Ct. 519, 47 L. ed. 734 (1903) (decision on preémption claim by 
Secretary of Interior); Chicago B. & Q. Ry. v. Babcock, 204 U.S. 
585, 27 Sup. Ct. 326, 51 L. ed. 636 (1907) (decision of state tax 
assessment board). 


The Secretary now has authority to delegate any regulatory func- 
tion which he is authorized to perform. 54 Stat. 81 (1940), 5 
U. S. C. §516a et seq. (1940 P. P.). In the Morgan case, 298 
U. S. 468, 481, the Court declared that “there is thus no basis for 
the contention that the authority conferred by § 310 of the Packers 
and Stockyards Act is given to the Department of Agriculture, as a 
department in the administrative sense, so that one official may 
examine evidence, and another official who has not considered the 
evidence may make the findings and order. It was stated that this 
would make it possible for a determination based on evidence to be 
overruled by considerations of policy of another official. The Court 
also at 482 said that the case of Local Government Board v. Arlidge, 
(1915) A. C. 120, was not pertinent to a proceeding under this 
statute. It has been thought that the principles of the Arlidge case 
have been repudiated by the Supreme Court. (1938) 47 Yate L. J. 
647, 663. Sears, The Morgan Case and Administrative Procedure 
(1939) 7 Geo. Wasu. Law Rev. 726, 739. It is difficult to see why 
the court said the Arlidge case is not pertinent. Both proceedings 
are directed toward property rights of specific individuals, and both 
cases say the proceeding is quasi-judicial in nature. In the Arlidge 
case, the proceeding was to condemn houses in the interest of the 
public health and safety. The Borough Council issued an order 
requiring specific houses to be closed until they were repaired. The 
hearing in question was by the Local Government Board on an appeal 
from this order. In a report to the full Board, the Inspector, who 
conducted a public hearing, commented on evidence introduced. 
This report was kept confidential, but a final order based thereon 
was entered. In the principal case there was a tentative order 
similar to that of the Borough Council and other proposed orders 
by the parties and the examiner; argument before the Secretary 
was allowed on the latter. In the Arlidge case, it was held (1) that 
those who take responsibility for the decision need not hear oral 
argument; (2) that it was proper to keep the Inspector’s report 
confidential; and (3) that the parties affected do not have a right 
to offer further oral argument after the report is submitted to the 
deciding officials. They may submit written material, however. It 
seems to be settled in our courts that parties do not have an absolute 
right to present oral argument to the one who finally decides. East- 
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land v. F. C. C.; Congress Square Hotel Co. v. F. C. C., 67 App. 
D. C. 316, 92 F. (2) 467 (App. D. C. 1937); cert. den., 302 U. S. 
735, 58 Sup. Ct. 120, 82 L. ed. 568 (1937). The record in the 
principal case clearly showed that the Secretary held conferences 
with the trial examiner, and relied heavily on his conclusions as to 
the weight of the evidence. The District Court found that this was 
error. Morgan v. U. S., 32 F. Supp. 546, 552 (W. D. Mo. 1940). 
In determining that the procedure was proper, the Supreme Court 
declined to mention this point which was certainly significant because 
of the statement that “inferences from facts and contentions regard- 
ing their significance are the real stuff of these rate determinations.” 
Morgan case, 313 U. S. 409, 417n. Cf., Tang Tun v. Edsell, 223 
U. S. 673, 32 Sup. Ct. 359, 56 L. ed. 606 (1912) (immigration 
proceeding before Secretary of Commerce and Labor); J. C. C. v. 
Louisville & Nashville R. R. Co., 227 U. S. 88, 33 Sup. Ct. 185, 
57 L. ed. 413 (1912) (I. C. C. rate-making case where it was held 
that only the evidence in the record may be considered). Subordi- 
nates in the N. L. R. B. may assist in the preparation of findings 
of fact and conclusions of law. N. L. R. B. v. Biles-Coleman Lum- 
ber Co., 98 F. (2d) 16 (C. C. A. 9th, 1938). A question determined 
in the principal case, as it was in the Arlidge case, is whether the 
requirements of a “fair hearing” and due process would have been 
met without permitting argument, on the order proposed, to the 
final deciding authority after the evidence was taken. In the Arlidge 
case no final hearing was necessary, in the Morgan case a hearing 
was necessary. 

In England it has been held by the Court of Appeals that a deter- 
mination based partly on evidence offered surreptitiously after hear- 
ing, and not in the normal course of administrative procedure, does 
not meet the standard of fairness required. Errington v. Minister 
of Health, L. R. (1935) 1 K. B. 249. Later English cases limit 
the Errington case very strictly. Horn v. Minister of Health, L. R. 
(1937) 1 K. B. 164; Offer v. Minister of Health, L. R. 
(1936) 1 K. B. 40. The Arlidge and Errington cases emphasize 
this point of normal procedure as an indication of what procedure 
the legislative body intended to have followed. So long as the 
requirements of due process are met, this seems a proper method 
by which to determine the legislative intent. The Court may have 
considered this in the principal case when it said, in the last sentence 
of the opinion, “It will bear repeating that although the adminis- 
trative process has had a different development and pursues some- 
what different ways from those of courts, they are to be deemed 
collaborative instrumentalities of justice and the appropriate inde- 
pendence of each should be respected by the other.” .T.E 


CONSTITUTIONAL LAw—SUABILITY OF THE UNITED STATES— 
PROCEEDING AGAINST PROPERTY IN WHICH THE UNITED STATES 
Has An INTEREST.—An Alabama statute provided that a tax lien 
should exist in favor of the state “from and after the first day of 
October of each year, when property becomes assessable—upon each 
and every piece or parcel of property owned by any taxpayer for the 
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payment of all taxes which may be assessed against him—which lien 
shall continue until such taxes are paid.” Three tracts of land were 
conveyed to the United States, one on Oct. 1, 1936, one on Dec. 10, 
1936, and one on March 10, 1937. The taxes were duly assessed and 
levied, became due on Oct. 1, 1937, delinquent on Jan. 1, 1938. Pro- 
ceedings were instituted and the land was sold to the state on June 12, 
1939. The United States brought this action to quiet title, seeking 
to discharge the liens and to set aside the sale. Held, that the United 
States was entitled to a decree setting aside the sale of the land 
because a proceeding against property in which the United States has 
an interest is a suit against the United States. (Dismissed as to the 
liens). United States v. Alabama, 61 Sup. Ct. 1011, 85 L. ed. 896 
(U. S. 1941). 

It is well settled that the United States cannot be sued without its 
consent. United States v. Clarke, 8 Pet. 436, 8 L. ed. 1001 (U. S. 
1834); United States vy. Tillou, 6 Wall. 484, 18 L. ed. 920 (U. S. 
1868). A proceeding against property in which the United States 
has an interest is a suit against the United States. The Siren, 7 Wall. 
152, 19 L. ed. 129 (U. S. 1869); Minnesota v. United States, 305 
U. S. 382, 59 Sup. Ct. 292, 83 L. ed. 235 (1939). Although the law 
is settled as to the above points it is not always easy to determine 
what is a proceeding against property in which the United States has 
an interest. A direct proceeding against a ship owned by the United 
States is a suit against the United States. The Siren, supra; The 
Western Maid, 257 U. S. 419, 42 Sup. Ct. 159, 66 L. ed. 299 (1922) ; 
The Zev, 63 App. D. C. 146, 70 F. (2d) 750 (1934). The fact that 
the ship is chartered to a private company does not alter the rule. 
The Coldwater, 283 Fed. 146 (S. D. Fla. 1922). Mandamus will 
not lie against an official of the government to compel the sale of a 
United States ship. United States ex rel. Goldberg v. Daniels, 231 
U. S. 218, 34 Sup. Ct. 84, 58 L. ed. 92 (1913). 

In the case of personal property it has been held that if the pro- 
ceeding does not require a process against the United States or dis- 
turb its possession it is not a suit against the government. The Davis, 
10 Wall. 15, 19 L. ed. 875 (U. S. 1870). A proceeding against an 
official to restrain the use of property owned by the government is a 
suit against the United States. Belknap v. Schild, 161 U. S. 10, 16 
Sup. Ct. 443, 40 L. ed. 599 (1896) (caisson in a dry dock in a navy 
yard) ; Ferris v. Wilbur, 27 F. (2d) 262 (C. C. A. 4th, 1928) (use 
of land to store explosives). The same is true where the property is 
leased to the government. I/nternational Postal Supply Co. v. Bruce, 
194 U. S. 601, 24 Sup. Ct. 820, 48 L. ed. 1134 (1904) (canceling 
machine in postoffice). An action of replevin against a treasury offi- 
cial for silver, title to which is in the United States, is a suit against 
the United States. Banco De Espana v. Federal Reserve Bank of 
New York, 114 F. (2d) 438 (C. C. A. 2d, 1940). In the case of 
funds in the treasury, the interest does not have to be a pecuniary one, 
a proprietary or possessory interest is enough, any proceeding to 
establish an interest in the fund is a suit against the United States. 
Haskins Bros. & Co. v. Morganthau, 66 App. D. C. 178, 85 F. (2d) 
677 (1936), cert. den., 299 U. S. 588, 57 Sup. Ct. 118, 81 L. ed. 
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433 (1936) ; Stitzell Weller Distillery v. Wallace, 30 F. Supp. 1010 
(D. C. 1940). If there is merely a ministerial duty then an action to 
establish rights in the fund is not a suit against the government. 
Orinoco Co. v. Orinoco Iron Co., 54 App. D. C. 218, 296 Fed. 965, 
aff'd sub nominee, Mellon v. Orinoco Iron Co., 266 U. S. 121, 45 
Sup. Ct. 53, 69 L. ed. 199 (1924). 


Ejectment may be maintained against an officer holding land by 
virtue of his office. United States v. Lee, 106 U. S. 196, 1 Sup. Ct. 
240, 27 L. ed. 171 (1882); Scranton v. Wheeler, 57 Fed. 803 (C. 
C. A. 6th, 1893); Correa v. Barbour, 71 F. (2d) 9 (C. C. A. Ist, 
1934). The court will determine whether or not the officer is pro- 
tected by his claim of title in the United States and will give posses- 
sion to the superior title, but the United States is not precluded by 
such action. United States v. Lee, supra. This rule seems to be 
limited strictly to those cases in which possession alone is involved, 
the action is founded on the trespass of the officer, if the officer is not 
a trespasser then the action will not lie. Walker v. Ford, 50 App. 
D. C. 225, 269 Fed. 877 (1921) (ejectment to remove the foundation 
of the Government Printing Office from plaintiffs land). If the effect 
of the judgment is to quiet title or to establish title (as opposed to the 
right of possession) then the proceeding will be a suit against the 
United States. Stanley v. Schwalby, 162 U. S. 255, 16 Sup. Ct. 
754, 40 L. ed. 960 (1896) (trespass to try title) ; Louisiana v. Gar- 
field, 211 U. S. 70, 29 Sup. Ct. 31, 53 L. ed. 92 (1908) (bill to 
establish title) ; New Mexico v. Lane, 243 U. S. 52, 37 Sup. Ct. 348, 
61 L. ed. 588 (1917) (bill to establish title) ; Goudge v. Hart, 250 
Fed. 802 (W. D. Va. 1917), app. dis., 251 U. S. 542, 40 Sup. Ct. 
179, 64 L. ed. 406 (1920) (action to set aside sale of land) ; Wash- 
ington Steel and Ordnance Co. v. Martin, 45 App. D. C. 600 (1917) 
(bill to remove cloud). Bare legal title in the United States is 
enough to oust the court from jurisdiction even though the govern- 
ment has no equitable right to the land. Peale v. Davis, 57 App. 
D. C. 221, 19 F. (2d) 695 (1927), cert. den., 275 U. S. 525, 48 Sup. 
Ct. 19, 72 L. ed. 407 (1927). A proceeding to condemn a right of 
way over lands belonging to the United States is a suit against the 
United States. Minnesota v. United States, supra. The disposition 
of lands owned by the United States may not be restrained by injunc- 
tion. Oregon v. Hitchcock, 202 U. S. 60, 26 Sup. Ct. 568, 50 L. ed. 
935 (1906); Naganab v. Hitchcock, 202 U. S. 473, 26 Sup. Ct. 667, 
50 L. ed. 1113 (1906). Cf. Payne v. Central Pacific Ry. Co., 255 
U. S. 228, 41 Sup. Ct. 314, 65 L. ed. 598 (1921). 

It is submitted that in view of the authorities the court was correct 
in holding that the tax sale was a proceeding against property in 
which the United States had an interest, and was a suit against the 
United States. The refusal to discharge the tax liens is contra to a 
lower court decision in a case involving a similar statute and facts. 
United States v. Pierce County, 193 Fed. 529 (W. D. Wash. 1912). 
For closely related cases see Note (1918) 2 A. L. R. 1535; Note 
(1923) 30 A. L. R. 413. O. D. O. 
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GOVERNMENT CORPORATIONS—MUNICIPAL CORPORATIONS—DIs- 
TRICT OF CoLUMBIA—GARNISHMENT—CONGRESSIONAL INTENT.— 
Mary E. Chewning, Appellant, had a judgment against a nurse at Gal- 
linger Hospital. As the salaries of those employed at Gallinger are 
paid by the District of Columbia the Appellant brought this garnish- 
ment proceeding against the District of Columbia. Held, that the 
District of Columbia is exempt from garnishment proceedings for the 
collection of a private judgment. Mary E. Chewning v. The District of 
Columbia, Garnishee, 119 F. (2d) 459 (App. D. C. 1941), cert. den. 
Oct. 13, 1941, 10 U. S. L. W. 3118 (1941). 

As a general rule municipalities are not held liable to the creditors 
of employees on attachment or garnishment process unless made so 
expressly by statute on the theory that a governing body should not 
be subject to garnishment because of the expense to the taxpayers of 
litigations in which they have no interest. Eames v. Fowler, 89 N. Y. 
Supp. 685 (1904); Triebel v. Colburn, 64 Ill. 376 (1872); Dewey 
v. Garvey, 130 Mass. 986 (1881); Trow v. Moody, 27 Cal. App. 403, 
150 Pac. 77 (1915). And in many states municipalities are exempt 
from garnishment by express statute. Switzer v. Wellington, 40 Kan. 
250, 19 Pac. 620 (1888). Some states, however, have express statu- 
tory provisions which subject municipalities to the garnishment proc- 
ess. Mitchell v. Miller, 95 Minn. 62, 103 N. W. 716 (1905). Or by 
statutory interpretation have included municipalities in the general 
statutory provisions for garnishment. Portsmouth Gas Co. v. Sanford, 
97 Va. 124, 33 S. E. 516 (1899), (“person” in garnishment statute 
held to include municipal corporations). A few jurisdictions have 
allowed garnishment on the theory of proprietorship or on the theory 
that the money was held in trust. Portsmouth Gas Co. v. Sanford, 
supra; Wilson v. Lewis, 10 R. I. 285 (1872). 

As a general, though not uniform, rule the same principles have 
been applied in garnishment proceedings against county officials. 
Morgan v. Rust, 100 Ga. 346, 28 S. E. 419 (1897) ; Haddock v. Mc- 
Donald, 98 Kan. 628, 159 Pac. 402 (1916). 


On this same theory that public interest is paramount to the rights 
of private creditors states are generally held not liable to the garnish- 
ment process unless made so expressly by statute. Gerald v. Walker, 
201 Ala. 502, 78 So. 856 (1918) (Superintendent of Banks not sub- 
ject to garnishment) ; Farmer’s Bank v. Ball, 46 Atl. 751 (Del. 1900) 
(State Treasurer); Owen v. Terrell, 22 N. M. 373, 162 Pac. 171 
(1916) (State Corporation Commission) ; Osterhoudt v. Stade, 133 
App. Div. 83, 117 N. Y. Supp. 809 (1909); Keene v. Smith, 44 
Ore. 525, 75 Pac. 1065 (1904). 

While state decisions have barred garnishment against a public 
body though it may “sue and be sued” on the grounds of public policy 
the current tendency of Congress is to waive the doctrine of govern- 
mental immunity from suit where Federal governmental corporations 
are concerned, and there seems to be no question as to the power of 
Congress to do so. Keifer & Keifer v. R. F. C., 306 U. S. 381, 59 Sup. 
Ct. 516, 83 L. ed 784 (1939); F. H. A. v. Burr, 309 U. S. 242, 60 
Sup. Ct. 488, 84 L. ed. 724 (1940). (Of the forty government cor- 
porations listed in Keifer & Keifer v. R. F. C., supra, only two had 
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express provisions against attachment and garnishment). On the 
above principle the Supreme Court has held that a government corpo- 
ration which Congress had endowed with the authority ‘“‘to sue and be 
sued” was subject to garnishment on the theory that the normal con- 
notation of this term embraced all civil process, and that garnishment 
is part and parcel of the process. F. H. A. v. Burr, supra. There was 
much conflict on this question in the state courts, however, up to the 
time of F. H. A. v. Burr, supra. The majority of state courts on the 
grounds of public policy held that governmental corporations were 
not liable to the garnishment process. Home Owner’s Loan Corp. v. 
Hardie & Candle, 171 Tenn. 43, 100 S. W. (2d) 238 (1936); Mc- 
Carthy v. United States Shipping Board Merchant Fleet Corp., 60 
App. D. C. 311, 52 F. (2d) 923 (1931); see Manufacturer's Trust 
Co. v. Ross, 252 App. Div. 292, 299 N. Y. Supp. 398 (1937). Cf. 
Gill v. Reese, 53 Ohio App. 134, 4 N. E. (2d) 273 (1936) (general 
garnishment statute held to include government corporations). It 
would seem that in the light of the decision in Ff. H. A. v. Burr, supra, 
the state courts would no longer have any reason to apply the public 
policy doctrine to garnishment proceedings against federal corporations 
though they may well apply it to local public bodies. 

It seems that while the District of Columbia is a government cor- 
poration in the broad sense of the term, and therefore could from the 
standpoint of logic be brought under the doctrine of F. H. A. v. Burr, 
supra, the court was correct in distinguishing the District of Columbia 
from “a modern Federal governmental corporation . . . launched... 
into the commercial world.” Cf. Met. Ry. Co. v. D. C., 132 U.S. 1, 
10 Sup. Ct. 19, 33 L. ed. 231 (1889). As pointed out by the court the 
District of Columbia has governmental functions like those ordinarily 
exercised by states as well as cities. And furthermore, while in the 
case of the Federal Housing Administration the court found evidence 
of congressional intent to authorize garnishment, the evidence of con- 
gressional intent with regard to the District of Columbia is all the 
other way for by keeping the statute of 1871 in force for 70 years and 
reénacting it after the courts had repeatedly decided that it did not 
subject the District to garnishment, Congress in effect has ratified 
the decisions. V. C. K. 


NATIONAL LApor RELATIONS AcT—CONSTITUTIONAL LAW— 
FREEDOM OF SPEECH—EMpPLoyERS’ RIGHT To Express ANTIUNION 
Op1nions.—During a strike not caused by any unfair labor practice, 
an employer mailed to all employees mimeographed copies of letters 
addressed to a union official and enclosed in envelopes bearing the 
stamp-legend “United States citizenship is an asset.” The National 
Labor Relations Board found that the letters constituted an attempt 
to discredit union leaders, attributed pecuniary motives to them, and 
suggested that the union was being managed by leaders in disregard 
of wishes of its members; the legend concerning United States 
citizenship, it was further found, was not induced by patriotic mo- 
tives but was a device to destroy the employees’ allegiance to the 
union, which had been demanding that the employer grant to alien 
members of the union equal rights with United States citizens in 
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determining preference for employment. The Board held that the 
contents of the letters constituted antiunion propaganda, that the 
reference to United States citizenship also constituted antiunion 
propaganda, and that “by disseminating this antiunion propaganda 
the respondent has interfered with, restrained, and coerced its em- 
ployees in the exercise of the rights guaranteed them in §7 of 
the National Labor Relations Act.” 49 Strat. 452 (1935), 29 U.S. C. 
Supp. V § 158 (Supp. 1939). Before the Circuit Court of Appeals, the 
employer claimed that this holding by the Board raised a constitutional 
issue of freedom of speech. Held, that the issue of constitutional free- 
dom of speech under the Labor Act is of such “peculiar gravity and 
delicacy” that the court would not decide this tendered issue but 
would instead uphold the Board’s order that the employer cease and 
desist from interfering with its employees’ rights under the Act on 
the grounds that the employer had engaged in unfair labor practices 
under §§ 8(1), (3) and (5) of the Act by other conduct and the 
cease and desist order did not specifically mention dissemination of 
antiunion propaganda. National Labor Relations Board v. Reed & 
Prince Mfg. Co., 8 Las. Re. Rep. 250, 118 F. (2d) 874 (C. C. A. Ist, 
1941). 

Although purportedly refusing to pass on the free speech issue, by 
so doing the court in actual effect rejects the employer’s claim to 
constitutional protection, since the court’s action leaves unrestricted 
the Board’s decision on the point and the cease and desist order has 
behind it the sanction of the court’s enforcement order. Any future 
expression of antiunion opinion by this employer would now subject 
it to possible drastic penalties in a contempt proceeding. 

Doubtless the issue of free speech under the Labor Act is of “pe- 
culiar delicacy,” but its acknowledged “gravity” appears to demand a 
determination of the issue. Certain it is that this gravity is now 
greatly enhanced by strikes in defense industry, coupled with the 
Board’s very recent holding that it is a violation of the Act for an 
employer to request individual strikers to return to work, even where 
the strike was not caused by unfair labor practices. In re Manville 
Jenckes Corp., 30 N. L. R. B., No. 60 (1941). Thus there is now dis- 
closed a hitherto unsuspected public interest in the question of whether 
the CoNnsTITUTION protects an employer’s expression to his employees 
of opinions concerning labor organization and strikes. Unfortunately, 
however, more than five years of administrative and judicial interpre- 
tation have failed to produce a definitive answer despite its obvious 
moment both to employers and unions. The Labor Board holds to one 
theory; the several circuit courts of appeals waiver unpredictably 
among several theories; and the Supreme Court has not yet spoken 
on this point. 

This alarmingly uncertain state of the law on so basic a point de- 
mands _ resolution by analysis and evaluation of the two clear-cut and 
completely contradictory theories respectively held by the Board on 
the one hand and the Sixth and Fourth Circuits on the other. Inter- 
mediate theories applied by several of the other circuits appear only 
as shadowy and uncertain compromises between these two poles. 

The Board’s theory is that any expression of opinion by an employer 
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to his employees on the subjects of unionization or strikes is neces- 
sarily coercive and therefore constitutes interference with the right of 
self-organization guaranteed by the Act. The oft-repeated rationale 
for this is that because of the “economic superiority of the employer 
over his employees, an expression even of opinion on labor subjects 
induces fear in the minds of employees of economic retaliation or dis- 
crimination should they act contrary that opinion.” The Constitu- 
TION does not protect expression of such opinions, the Board declares, 
“because freedom of speech is a qualified, not an absolute right.” Jn 
re Mansfield Mills, Inc., 3 N. L. R. B., No. 97 (1937); In re Ford 
Motor Co., 14 N. L. R. B., No. 28 (1939) ; In re Rockford Mitten & 
Hosiery Co., 16 N. L. R. B., No. 53 (1939) ; In re Wickwire Brothers, 
16 N. L. R. B., No. 36 (1939); In re Ford Motor Co. (St. Louis, 
Mo.), 23 N. L. R. B., No. 28 (1940) ; Jn re Ford Motor Co. (Somer- 
ville, Mass.), 19 N. L. R. b., No. 79 (1940); In re Ford Motor Co. 
(Buffalo, N. Y.), 23 N. L. R. B., No. 46 (1940); Jn re The North 
Electric Manufacturing Co., 24 N. L. R. B., No. 52 (1940); Jn re 
Jahn & Ollier Engraving Co., 24 N. L. R. B., No. 94 (1940) ; In re 
Ford Motor Co. (St. Louis, Mo.), 23 N. L. R. B., No. 28 (1940). 


Balancing the realities of the present situation against the Board’s 
somewhat backward-looking theory, the Sixth Circuit Court of Ap- 
peals has created its own contrary rationale ;—that if this concept 
nursed by the Board “ever had validity, it is difficult now to say, in 
view of the National Labor Relations Act., its adjudication as con- 
stitutionally valid, its strict enforcement by the Board, and the liberal 
attitude of the courts in construing it so as best to effectuate its great 
social and economical purpose, that the concept is still a sound one. 
The servant no longer has occasion to fear the master’s frown of 
authority or threats of discrimination for union activities, express or 
implied. . . . and unless the right of free speech is enjoyed by em- 
ployers as well as by employees the guarantee of the First Amendment 
is futile for it is fundamental that the basic rights guaranteed by the 
CoNSTITUTION belong equally to every person.” National Labor Re- 
lations Board v. Ford Motor Co., 114 F. (2d) 905 (C. C. A. 6th, 
1940), cert. den. 61 Sup. Ct. 621 (Feb. 10, 1941). 


Other circuit courts of appeals have joined in this recognition that 
the existence and strict enforcement of N. L. R. A. has banished fears 
which employees may once have held of the opinions of their em- 
ployers. Denying what it asserts to be the Board’s assumption— 
“that labor, as a group, is docile and uninformed,” the Fourth Circuit 
“are of the opinion that the labor group is now quite aware of its 
statutory rights, and is instilled with an aggressive spirit that, before 
passage of the Act, may long have been kept dormant. The still pic- 
ture of a sheep-like body of laboring men, placidly led by a dominating 
employer, is not representative of the true situation. . . . We see to- 
day a mobile labor force, strengthened by statutory safeguards, work- 
ing on comparatively equal terms with the employer . . .” £. J. du- 
Pont de Nemours & Co. v. National Labor Relations Board, 116 F. 
(2d) 388, 398 (C. C. A. 4th, 1940) ; Magnolia Petroleum Co. v. Na- 
tional Labor Relations Board, 112 F. (2d) 545, 549-550 (C. C. A. 
10th, 1940) ; National Labor Relations Board v. Express Publishing 
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Co., 111 F. (2d) 588 (C. C. A. 5th, 1940) ; Continental Box Co., Inc. 
v. National Labor Relations Board, 113 F. (2d) 93 (C. C. A. 5th, 
1940); Midland Steel Products Co. v. National Labor Relations 
Board, 113 F. (2d) 800 (C. C. A. 6th, 1940) ; National Labor Rela- 
tions Board v. Union Pacific Stages, Inc., 99 F. (2d) 153 (C. C. A. 
9th, 1938). 

The instant decision fears to disagree with the attitude of these de- 
cisions of the Sixth and Fourth Circuits to the extent of handing down 
a contrary decision, even though the Ford case was cited to it by the 
employer. It shows, however, no disposition to follow them, and 
speaks of the great difficulty of “striking a balance between the im- 
portant conflicting interests” of the policy of the Labor Act on the one 
hand and constitutional freedom of speech on the other. Somewhat 
surprising it is indeed to find the courts now encountering painful dif- 
ficulty in “balancing” statutory policies against constitutional guaran- 
tees. Time was when such a process was perhaps the easiest task of a 
court of the United States whose judges are sworn to uphold the 
Constitution. And of this particular constitutional guarantee the 
Supreme Court has declared: “. . One may say that it is the 


matrix, the indispensable condition, of nearly every other form of 
freedom.” Palko v. Connecticut, 302 U. S. 319, 327, 54 Sup. Ct. 192, 
82 L. ed. 264 (1937). 

Moreover, the Court has also recently declared that the constitu- 
tionally-guaranteed “area of free discussion” now includes “dissemina- 
tion of information concerning the facts of a labor dispute.” Thorn- 


hill v. Alabama, 310 U. S. 88, 102, 60 Sup. Ct. 736, 84 L. ed. 1093 
(1940). See Note (1941) 9 Geo. Wasu. L. Rev. 185 and (1941) 9 
Geo. Wasu. L. Rev. 235. Certainly the Court cannot mean that this 
canstitutional right is granted to one party to the dispute and denied 
to the other. And a further holding by the Court in the same case is 
the best argument against relegating the free-speech issue to the Labor 
Board to be decided as a fact in each case, as has been suggested by 
some commentators. (1940) 54 Harv. L. Rev. 344, 346. The area of: 
free discussion must be kept free of even the threat of censorship, in 
order to preserve “the liberty to discuss publicly and truthfully all mat- 
ters of public concern without previous restraint or fear of subsequent 
punishment.” Thornhill v. Alabama, supra, at 101-102. Such a threat 
of censorship will be ever-present if the Board is allowed to continue 
to apply, under the masquerade of individual findings of fact, its 
present theory that as a matter of law every expression of opinion by 
an employer to his employees is coercive. E.$ 


PATENTS—R. S. 973, 4917 ANp 4922—PEeETITION FOR REHEARING 
AFTER FILING AN AMENDATORY DISCLAIMER.—Plaintiff filed suit for 
infringement of two patents on diazo-type copy paper. Both patents 
were held invalid by the District Court and the Court of Appeals, 
because the claims were too broad and covered a field to which the 
inventors had no valid title. After the decision in the Circuit Court of 
Appeals the plaintiff filed a disclaimer in the Patent Office in which 
he disclaimed certain diazo compounds. Plaintiff then petitioned for 
a rehearing on the amended claims. Held, that the case is to be opened 
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and sent back to the District Court with directions to consider and 
determine the validity of the claims and the disclaimer upon the evi- 
dence heretofore taken, in connection with such further evidence as 
the parties may see fit to introduce. Kalle and Co. v. Multazo Co. 
Inc., 110 F. (2d) 814, 45 U. S. P. Q. 378 (C. C. A. 6th, 1940). 

R. S. 4888 provides that the inventor “shall particularly point out 
and distinctly claim the part, improvement, or combination which he 
claims as his invention or discovery.” In interpreting this section 
the Supreme Court has stated that “the claim measures the invention” 
and “the inventor must inform the public during the life of the patent 
of the limits of the monpoly asserted.” General Electric Co. v. Wabash 
Appliance Corp., 304 U. S. 364, 58 Sup. Ct. 899, 82 L. ed. 1405 
(1937) ; White v. Dunbar, 119 U. S. 47, 7 Sup. Ct. 72, 30 L. ed. 
303 (1886); Brooks v. Fiske, 15 How. 214, 14 L. ed. 667 (U. S. 
1853). It is possible, however, for the patentee by an amendatory 
disclaimer to change the boundaries of his asserted monopoly after 
the patent issues and without further scrutiny of the Patent Office. 
See (1941) 9 Geo. Wasu. L. Rev. 741; FEperico, Statutory Dis- 
CLAIMERS IN PaTentT Law (1935) §§ 10-21, 28-31. WALKER on 
PATENTS (1937) §§ 288 & 289. An amendatory disclaimer may be 
filed during suit. Thus the defendant may be confronted with a dif- 
ferent claim than the one he had expected to defend. Dunbar v. 
Meyers, 94 U. S. 187, 24 L. ed. 34 (1876); Sessions v. Romodka, 
145 U. S. 29, 12 Sup. Ct. 799, 36 L. ed. 609 (1882) ; Minerals Sep- 
aration Ltd. v. Butte, 250 U. S. 336, 39 Sup. Ct. 455, 63 L. ed. 1019 
(1919); Smith v. Nichols, 21 Wall. 112, 22 L. ed. 566 (U. S. 
1874) ; Aero Neck-Band and Collar Co., Inc. v. Fenwick Fabrics, Inc., 
19 F. Supp. 846, 35 U. S. P. Q. 82 (S. D. N. Y. 1937), mod. 97 F. 
(2d) 363 (C. C. A. 2d, 1938); Payne Furnace & Supply Co., Inc. 
v. Williams-Wallace Co., 48 U. S. P. Q. 575 (C. C. A. 9th, 1941) : 
but cf. Fruehauf Trailer Co. v. Highway Trailer Co., 54 F. (2d) 691 
(E. D. Mich. 1931), aff'd, 67 F. (2d) 558 (C. C. A. 6th, 1933). 
Or, if he so desires, the plaintiff may wait, as in the present case, 
until after the decision holding the claims invalid. At that time he 
may “whittle” the claims down a little by means of a “qualifying” 
disclaimer and then ask for a rehearing. Roemer v. Bernheim, 132 
U. S. 103, 10 Sup. Ct. 12, 33 L. ed. 277 (1889); White v. Gleason 
Mfg. Co., 17 Fed. 159 (S. D. N. Y. 1883); Page Machinery Co. v. 
Dow, Jones and Co., 200 Fed. 72 (S. D. N. Y. 1912). The court, 
however, may refuse to grant the rehearing, because a rehearing in 
equity is not a matter of right, but lies “ the discretion of the court. 
United States Light and Heating Co., Safety Car Heating and 
Lighting Co., 202 Fed. 915 (C. C. A. 7th, ‘1913) : Rosemary Mfg. Co. 
v. Halifax Cotton Mills, Inc., 266 Fed. 363 (C. C. A. 4th, 1920) ; 
but cf. Sutherland Paper Co. v. Michigan Carton Co., 14 F. (2d) 700 
(E. D. Mich. 1926), rev'd, 29 F. (2d) 179 (C. C. A. 6th, 1928). 
Therefore, the court may impose the terms on which it will grant a 
rehearing. Roemer v. Bernheim, supra; Sample v. American Soda 
Fountain Co., 136 Fed. 857 (C. C. A. 3d, 1905). When the court 
allows a rehearing after a disclaimer it does not guarantee that it will 


find the claims valid. Wiegand Co. v. Trent Co., 43 U.S. P. Q. 149 
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(E. D. Pa. 1939); Fellows v. Borden’s Condensed Milk Co., 187 
Fed. 1005 (C. C. A. 2d, 1911). But the disclaimer has a retroactive 
effect and is construed as though it was in the patent when it issued. 
Therefore, the defendant may be liable for all past infringement of the 
amended claims. N.O. Nelson Manufacturing Co. v. F. E. Meyers 
Co., 56 F. (2d) 512 (C. C. A. 6th, 1932); see Altoona Publix 
Theatres v. American Tri-Ergon Corp., 294 U. S. 477, 491, 55 Sup. 
Ct. 455, 79 L. ed. 1005 (1934); contra: Stowe-Woodward, Inc. v. 
Cincinnati Rubber Manufacturing Co., 29 F. Supp. 56, 39 U. S. P. Q. 
187 (D. C. N. D. Cal. 1938). The only burden placed on the 
plaintiff for not filing the disclaimer before suit is the fact that he 
cannot recover costs. R. S. 973, 4922; O. Reilly v. Morse, 15 How. 
61, 14 L. ed. 601 (U. S. 1853), Hanson-Van Winkle-Manning Co. 
v. U. S. Galvanizing Co., 38 U. S. P. Q. 415 (N. D. W. Va. 1938) ; 
Rolscreen Co. v. Abraham and Strauss Inc., 39 U. S. P. Q. 480 
(E. D. N. Y. 1938). While it is true that the purpose of the dis- 
claimer statute is to benefit the patentee, the practice of amending a 
claim instead of canceling it by disclaimer may throw an undue bur- 
den on the general public. Thus a person wishing to determine the 
validity of a claim in order to decide the advisability of taking a license 
cannot be content with a discovery of prior art which discloses that 
the claim is invalid as issued. He must also try to decide how the 
claim might read if amended by disclaimer, and then determine the 
validity of the claim as amended. It would seem that this is the 
very uncertainty that Congress wished to avoid when it required that 
the inventor must “point out and distinctively claim” his invention. 
If the patentee was forced to re-issue instead of amending by dis- 
claimer there would be less uncertainty; first, because a re-issue is 
examined by the Patent Office; and secondly, because a claim 
amended by a re-issue is not retroactive, but is effective only from 
the issue date of the re-issue. R. E. B. 


TAXATION — STATE Gross INcomME Tax — BuRDEN ON INTER- 
STATE CoMMERCE.— An Indiana corporation, manufacturing enamel 
at a plant situated in that state, had contracts with certain customers 
to enamel metal parts manufactured by those customers in states 
other than Indiana. Such contracts were solicited by representatives 
of the corporation and were normally executed outside the state. 
The corporation brought the parts to its plant from the plants of its 
customers in its own trucks and when the enameling process was 
completed returned the parts, again in its own trucks. The cus- 
tomers were billed and remittances were received in Indiana. On 
these receipts Indiana levied a tax under its Gross Income Tax Law. 
11 Burns, Inp1ANA Statutes, § 64-2602. The corporation brought 
suit for a refund on the ground the tax as levied was invalid under 
the commerce clause of the FEDERAL ConstituTIon, Art. I, Sec. 8. 
Held, that the enameling process was an intrastate activity, the gross 
receipts from which were properly taxable by Indiana; and that the 
execution of the contracts and transportation of the parts were only 
in aid of an incident to this intrastate activity. Dept. of Treasury 
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of Ind. v. Ingram-Richardson Mfg. Co., 61 Sup. Ct. 866 (U. S. 
1941). 

State taxes on gross income derived from interstate commerce 
have been held invalid as a burden on such commerce. Phila. Steam- 
ship Co. v. Pennsylvania, 122 U. S. 329, 7 Sup. Ct. 1118, 30 L. ed. 
1200 (1887); Crew Levick Co. v. Pennsylvania, 245 U. S. 292, 
38 Sup. Ct. 126, 62 L. ed. 295 (1917); U. S. Glue Co. v. Oak 
Creek, 247 U. S. 321, 38 Sup. Ct. 499, 62 L. ed. 1135 (1918); J. D. 
Adams Mfg. Co. v. Storen, 304 U. S. 307, 58 Sup. Ct. 913, 82 L. ed. 
1365 (1938); Gwin, White & Prince v. Henneford, 305 U. S. 434, 
59 Sup. Ct. 325, 83 L. ed. 272 (1939). Such taxes on net income, 
however, are not subject to this objection. U. S. Glue Co. v. Oak 
Creek, supra; Matson Nav. Co. v. State Board, 297 U. S. 441, 
56 Sup. Ct. 553, 80 L. ed. 791 (1936). That gross income tax 
schemes have persisted seems to be due to administration advantages 
over those based on net income. See dissent, Gwin, White & Prince v. 
Henneford, supra at 448. 

Objection to a state gross income tax as it applies to interstate 
commerce has been based on two grounds. Namely, that the incidence 
of the tax has no relation to profit and conceivably may act as a 
deterrent where the profit is small, U. S. Glue Co. v. Henneford, supra 
at 328; and that such a tax imposes the risk of a multiple tax burden, 
Gwin, White & Prince v. Henneford, supra at 439. 

The first of these grounds seems to misconceive the nature of the 
“burden” from which interstate commerce is protected. It is obstruc- 
tion and discrimination at which the commerce clause is aimed. Cf. 
Caskey Baking Company v. Virginia, 61 Sup. Ct. 881 (U. S. 1941); 
People v. E. W. Thompson, 61 Sup. Ct. 930 (U. S. 1941). If a state 
tax does not put interstate commerce at an obvious disadvantage as 
compared with local business, it is hard to find the “burden,” for it 
seems to be generally admitted that “interstate business must pay its 
way.” Postal Tel.-Cable Co. v. Richmond, 249 U. S. 252, 259, 39 
Sup. Ct. 265, 63 L. ed 590 (1919). 

As to the possibility of multiple taxation, it should be noted that it 
has not been thought objectionable to allow a state to tax income of a 
non-resident derived from sources within the state, although presum- 
ably the income would also be taxable by the state of residence. 
Shaffer v. Carter, 252 U. S. 37, 40 Sup. Ct. 221, 64 L. ed. 445 (1920) ; 
Travis v. Yale Towne Mfg. Co., 252 U. S. 60, 40 Sup. Ct. 228, 64 
L. ed. 460 (1920). This result may be justified by taking the view 
that both states have a significant contact with receipt of the income. 
Thus, it may well be argued that not all multiple taxation is to be con- 
demned. Further, it would seem that, if a significant contact justifies 
a tax at hand, the question of multiple taxation should be left until 
it arises. See Henneford v. Silas Mason Co., 300 U. S. 577, 587, 
57 Sup. Ct. 524, 81 L. ed. 814 (1937). 

In another recent case the Supreme Court upheld the Indiana Act 
as applied to receipts from the purchase and sale of railroad ties in 
Indiana by a Delaware corporation, although such sales were in con- 
nection with contracts for treatment of the ties by the corporation at 
plants in other states. Dept. of Treasury of Ind. v. Wood Preserving 
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Corp., 61 Sup. Ct. 885 (U. S. 1941). It appears important that in 
both this case and the principal case the Circuit Court of Appeals had 
held the taxes invalid, relying on J. D. Adams Mfg. Co. v. Storen, 
supra, and Gwin, White & Prince v. Henneford, supra. Wood Pre- 
serving Corporation v. Dept. of Treasury, 114 F. (2d) 922 (C.C. A. 
7th, 1940) ; Ingram-Richardson Mfg. Co. v. Dept. of Treasury, 114 
F. (2d) 889 (C. C. A. 7th, 1940). Accordingly, it would seem that 
one should be prepared for at least careful limitation of the exemption 
of interstate commerce from the alleged burden of non-discriminatory 
state taxes. Cf. Wisconsin v. J. C. Penny Co., 311 U. S. 435, 61 Sup. 
Ct. 246, 85 L. ed. (adv. op.) 222 (1940); Nelson v. Sears, Roebuck 
& Co., 312 U. S. 359, 61 Sup. Ct. 586, 85 L. ed. (adv. op.) 531 
(1940). C.L.R. 


TRADE-MARKS—PATENT OFFICE PRACTICE—REGISTRATION UNDER 
THE Act oF Marcu 19, 1920 as Proper REFERENCE AGAINST AN 
APPLICATION UNDER THE SAME Act.—The P Company applied for 
registration of its mark under the Act of 1920. The Examiner de- 
nied registration on the basis of a prior registration under the Act of 
1920 because there was similarity of goods and confusing similarity 
of marks. The P Company petitioned for withdrawal of the reference 
alleging that registration under the Act of 1920 carries no presumption 
of continuing use and affords no evidence of ownership and that for 
the prior registration to be a bar the mark must be owned and in 
use. Held, that the action by the Examiner was proper because the 
prior registration, although not evidence of ownership and continuing 
use, should be recognized to the extent of negativing a presumption of 
actual bona fide exclusive use by a subsequent applicant. Ex Parte 
Perfect Garment Company, 531 O. G. 808 (1941). 

It was the practice of the Patent Office for many years after the 
passage of the Act of Feb. 20, 1905, to reject an application for a 
trade-mark because of a prior conflicting registration, and this prac- 
tice was continued after the Act of March 19, 1920 was passed. No 
case questioned this practice until 1926 when it was held that an 
application under the Act of 1905 was properly rejected on a prior 
registration under §1 (a) of the Act of 1920, which provides for 
registration by a foreign registrant. Ex Parte Gene-Vall, 345 O. G. 
261 (1926). Presumably the same rule applies to any application 
for registration with respect to a similar mark registered under section 
1 of the Act of 1920. II SHOEMAKER, TRADE-MARKS (1931) 951. 
Eleven years later the Commissioner in a case which did not involve 
a foreign registrant stated in a dictum that because a registration 
was issued under the Act of 1920 does not justify the registration of 
an identical mark for identical goods under the Act of 1905. Ex Parte 
Vogue Rubber Company, 35 U.S. P. QO. 97, 483 O. G. 727 (1937). 

Some twenty years of practice was reversed when it was decided 
that a registration under the Act of 1920 could not be the basis for 
the rejection of an application for registration of a 1905 mark since the 
registration of a 1920 mark carries no presumption of continuing use 
and affords no evidence of ownership. Ex Parte Essex Rubber Com- 


pany, 47 U. S. P. Q. 189, 520 O. G. 807 (1940). The Essex case 
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considered the question as being a novel one, thus obviously disre- 
garding the Gene-Vall case because of the treaty involved and the 
Vogue case because of its dictum. The Assistant Commissioner 
reasoned that since in an opposition proceeding a registrant under 
the Act of 1920 must prove continuing use and could not rely on 
its registration, Rockford Mitten and Hosiery Co. v. Fred Butterfield 
and Co., Inc., 30 U. S. P. Q. 363, 470 O. G. 952 (1936), and likewise 
in a suit for infringement, cf. Armstrong Paint & Varnish Works v. 
Nu-Enamel Corporation, 305 U. S. 315, 59 Sup. Ct. 191, 83 L. ed. 
183, 498 O. G. 753 (1938), in an ex parte case since there can be 
no such opportunity to prove such use no presumption could be 
applied by the Examiner. Applying the standard laid down in the 
Essex case one would arrive at the conclusion that a registration under 
the Act of 1920 could not be used even as a reference against a similar 
mark under the 1920 act, as stated by Pearne and Crotty, Trade-mark 
Registration—Lanham Bill (1940) 9. Geo. Wasu. L. Rev. 344. The 
case at bar, however, does not substantiate this view. The Assistant 
Commissioner gives the registration under the Act of 1920 a new 
status, one which serves notice that there may be continuing use of 
the mark and places upon the party who has the burden of proof 
the necessity of establishing the facts necessary to support his cause. 
But the Essex case held that although a 1920 registration does not 
carry presumption of continuing use, yet the affidavit in the applica- 
tion is prima facie evidence at the time of the filing of the application. 
Perhaps it would not be unjust to allow the subsequent 1920 registra- 
tion, in view of the Essex case, and to require the prior 1920 regis- 
trant to bring cancellation proceedings, a remedy provided under 
section 2 of the Act of 1920. For it has long been held that a 1920 
registration creates no substantial rights but does create remedies. 
Plough, Inc. v. Inter-city Oil Company, 40 U. S. P. Q. 554, 26 F. 
Supp. 978 (E. D. Pa. 1939), Sleight Metal Ink Co. v. Marks, 52 F. 
(2d) 664 (E. D. Pa. 1930). 


In an attempt to retain some of the original characteristics of a 
registration under the Act of 1920, the Assistant Commissioner gives 
the impression of drawing a fine distinction to avoid the direct appli- 
cation of the Essex case. G. J. R. 


TRADE REGULATION—UNFAIR COMPETITION BY DISPARAGEMENT— 
JURISDICTION OF FEDERAL TRADE COMMISSION TO ENJOIN TRADE 
LipeL.—The petitioner sought review of an F. T. C. order directing 
it, a distributor of stainless steel cooking utensils, to cease and desist 
from representing that food prepared in aluminum utensils will cause 
ulcers, cancers and other ailments. The order had been issued not- 
withstanding discontinuance of the practice by petitioner. Held, that 
respondent’s conduct constituted an unfair method of competition 
within the jurisdiction of the Commission under §5 of the F. T. C. 
Act and a showing of discontinuance of practice is no guaranty that 
it will not be resumed. Order affirmed. Perma-Maid Co., Inc. v. 
F, T.C., 121 F. (2d) 282 (C. C. A. 6th, 1941). 


That equity has no power to enjoin a trade libel was asserted by 
Lord Eldon in a dictum in Gee v. Pritchard, [1818] 2 Swans. 402, 36 
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Eng. Rep. 670, and this was followed by English and American courts. 
Prudential Assurance Co. v. Knott, [1875] 10 Ch. App. 142 and 
Kidd v. Horry, 28 Fed. 773 (C. C. Pa. 1886). Regardless of the cor- 
rectness of Lord Eldon’s dictum, the matter was settled in England 
by the Common Law Procedure Act of 1854 and the Judicature Act 
of 1873, which expressly granted the courts power to enjoin trade 
libels. These statutes the court apparently overlooked in the Pru- 
dential case, supra. 

Among reasons advanced by American courts in refusing equitable 
relief are the constitutional guarantee of freedom of the press and the 
right to jury trial. For criticism of these reasons see Pound, Equi- 
table Relief against Defamation and Injuries to Personality (1916) 29 
Harv. L. Rev. 640 and Nims, Unfair Competition by False State- 
ments or Disparagement (1933) 19 Corn. L. Q. 63. 

But in fact, injunctions against trade libels have been granted in 
fairly recent American decisions. Thus injunctive relief has been 
given where suit has been brought on theory of unfair competition. 
Allen Mfg. Co. v. Smith, 224 App. Div. 187, 190, 229 N. Y. Supp. 
692, 696 (1928) ; or, as incidental to relief awarded in cases involving 
breach of trust, see Finnish Temperance Society Sovittaja v. Riavaaja 
Pub. Co., 219 Mass. 28, 29, 106 N. E. 561, 562 (1914); or, where 
the cases involved some element of boycott, Beck v. Railway Team- 
sters Protective Union, 118 Mich. 497, 77 N. W. 13 (1898); or, 
conspiracy, Maytag Co. v. Meadows Mfg. Co., 35 F. (2d) 403 
(C. C. A. 7th, 1929); or intimidation or coercion, A. B. Farquhar 
Co. v. National Harrow Co., 102 Fed. 714 (C. C. A. 3d, 1900). 


The injured competitor who was denied equitable relief could al- 
ways resort to an action at law for damages caused by publication of 
the alleged libel. But this remedy was ordinarily ineffectual because 
special damage had to be alleged and proved in the usual disparage- 
ment case where the libel went only to the quality of the competitor’s 
goods and did not reflect on the integrity or character of the vendor. 
See Handler, Unfair Competition (1936) 21 Iowa L. Rev. 175, 198. 
Also, the burden of proof to be sustained by the injured competitor 
was a rather heavy one. See Torts RESTATEMENT (Am. L. Inst. 
1938) § 651 and Smith, Disparagement of Property (1913) 13 Cot. 
L. Rev. 13, 121. 

The Federal Trade Commission very soon after its creation began to 
issue orders in disparagement cases, e. g., F. T. C. v. St. Louis Light- 
ning Rod. Co., 3 F. T. C. Dec. 327 (1921) (business methods of a 
competitor.) Few of these orders, however, have reached the courts. 
See John Bene and Sons v. F. T. C., 299 Fed. 468 (C. C. A. 2d, 
1924); Chamber of Commerce of Minneapolis v. F. T. C., 13 F. 
(2d) 673 (C. C. A. 8th, 1926) and Philip Carey Mfg. Co. v. F. T. C., 
29 F. (2d) 49 (C. C. A. 6th, 1928). 

Though the court is not very articulate in its opinion, the instant 
case appears to the writer to be the first to establish squarely the Com- 
mission’s jurisdiction over disparagement as such. The decision of 
the court is sound in the light of the standards set forth in § 5 of 
the F. T. C. Act, 38 Stat. 719 (1914), 15 U. S. C. § 45 (1934). 
Also, the necessary public interest element is present here for it is to 
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the best interest of the buying public that false and disparaging state- 
ments as to a competitor be enjoined so that competition among 
sellers may rest solely on the basis of the merits of goods and services. 
Professor Wolff would go as far as to enjoin truthful disparagement 
on the same theory. See Wolff, Unfair Competition by Truthful 
Disparagement (1938) 47 Yate L. J. 1304. 

The Commission’s jurisdiction to prevent disparagement, just as in 
the case of false advertising, bridges the gap left by the inefficacy of 
the common law remedies. This is especially true where the deroga- 
tory statements, as in the instant case, reflect upon the class of goods 
involved rather than upon a specific competitor. M. J. M. 





BOOK NOTE 


La SiTuazione GiuripicA Decii AERoportTI Net Diritto AERO- 
NAUTICO PuBBLico E Privato (The juridical status of airports 
in public and private Aviation Law). By Grigore Ociocioc. 
Bucharest (Romania): “Cartea Romaneasca” S. A. 1941, pp. 90. 


Dr. Grigore Ociocioc, a well reputed member of the Bar of Bucha- 
rest, is one of the pioneer students of Aviation Law in his native 
country and has published previously in Romanian a monograph 
entitled “The particularlity of the air-carrier’s liability to passen- 
gers” which deals with this aspect of the law in the various conti- 
nental and American statutes. Realizing, however, that his native 
language Romanian is generally little known abroad, he prefers to 
write this time in Italian which he, as an alumnus of the University 
of Rome, well masters. Thus he hopes to make his new monograph 
accessible to a greater number of readers. 


The little volume contains a brief but comprehensive survey of all 
important phases of the problem. It deals with the creation and 
maintenance of airports as determined by social and economic fac- 
tors, shows how construction and maintenance of airports is a prob- 
lem of public and private law alike, discusses the relationship be- 
tween state and private individuals and questions concerning owner- 
ship of airports as well as servitudes, legal limitations, etc., upon 
adjacent owners. The author also discusses the legal problems in- 
volved in forced and voluntary landings as dealth with by the various 
national and international regulations. He further devotes consider- 
able space to the various distinctions that are made between “airports,” 
“airdromes,” “airstations,” “airharbours,” etc., and has something to 
say about “airports of the high seas” and “international airports.” 


Generally speaking, Mr. Ociocioc passes in review all those parts 
of various national statutes and international conventions and agree- 
ments which concern themselves with airports and endeavors to com- 
pare, as much as his limited space permits, the various provisions of 
this part of Aviation Law in American, English, Russian, French, 
Italian, German, and other national legislations. Viewed in its 
entirety, the monograph constitutes a useful guide for research to 
anyone interested in the problem of airports in their international 
aspects. It is regrettable, however, that it covers only legal develop- 
ments up to May, 1938. 








